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AKTYAJILHBIE TPOBJEMBI
I'PAXKJIAHCKO-IIPABOBOI'O PET'YJIUPOBAHUS
JOTOBOPA IOJIPSIJIA
B POCCUICKOW ®EJEPALIAN

Hayunwiit pykoeooumens: Enugpanyee Anopeii Braoucnagosuu
Cmyoenm: Amanoga /lunana Amanosna

HoBocubupckuii rocyjapcTBEHHBIH TEXHUUECKUN YHUBEPCUTET

AHHoTanmsA. B cratbe paccMaTpuBalOTCS aKTyaJbHBIC MPOOJIEMBI JOTOBOpa
monpsiia B TpakJaHCKOM IpaBe Poccuiickoit Pemepanmmu W ero XapaKTEpPHBIX
OTIMYUTETHHBIX 0COOCHHOCTEH. AHATM3UPYETCs ACUCTBYIOMIEEe 3aKOHOATEIhCTBO
B maHHOM cepe, a mmernHo ['paxnanckuii Kogekc PO, u BEISBILIIOTCS Ha €r0 OCHO-
B€ aKTyallbHBIE IPOOJIEMBI IOTOBOpA IMOAPs/Ia, HA OCHOBE MPOBEACHHOIO aHAIIN3a
(hopMyIHPYIOTCS HAMPaBIICHHUSI COBEPIICHCTBOBAHUS 3aKOHONATENHCTBA B 00IaCTH
MIPaBOBOTO PETYIHPOBAHUS HHCTUTYTA JOTOBOPA MOAPSAA.

KiroueBbie ci1oBa: IOroBOp MOApSAIa, CTOPOHBI TOTOBOpPA MOAPSAIA, MPESIMET
¥ CPOKH JTIOTOBOPA TOAPSIA.

OpnHoli U3 3a1a4 HAYKH U €€ OTAENIbHBIX OTpaciel, BBICTyNAeT OIpene-
JICHUE U BBISIBJICHHE OCHOBHBIX CTPYKTYPHBIX 3JIEMEHTOB JOTOBOpa MOJIPS-
J1a, KOTOpbIE MOMANalT MOJ MPSMOE ACHCTBUE CErOJHSIIHETO 3aKOHOJA-
TeasCcTBa. Ero coBpeMeHHOE MpaBOBOE PETYIUPOBAHUE COCTOUT B CIOXKHOM
CHUCTEME JOTOBOPHBIX CBSI3€H M MHOKECTBOM YYaCTHHKOB, 00pa3yrOIInX
MPaBOOTHOIICHUSI B CHCTEME MOAPSATHBIX PaboT.

PaccmoTpuMm  CymIHOCTH AOroBopa MOAPSAA, KOTOpas COACPKUTCS
B I'paxxganckom Komekce P®. Tak, B 4aCTHOCTH, OCHOBHBIE HOPMEI TJIaBBI 37
JAHHOTO KOIM(UIIMPOBAHHOTO HOPMATHBHO-TIPABOBOTO aKTa OIPEIEISIOT



MOMPS/, HEMOCPEICTBEHHO, KaK JIOTOBOP, PETYIHPYIOIIUH OTHOIIECHUS
MEXIY 3aKa3YUKOM U TIOIPSTIUKOM.

[Ipobiiema, mopoauBIIAas MHOTHE CIIOPHI M TPOTUBOPEYMS, CBs3aHA
C OIpeNIeNICHnEM TIpeaMeTa gorosopa noapsna. Ooparumces kx ct. 702 'K PO,

OHa CBUAETEIHCTBYET O TOM, YTO MPEIMETOM JIOTOBOpA MOAPSAA SBIS-
€TCsl OIpenelicHHasl BBITOJIHEHHAs paboTa, NepemaHHas, COOTBETCTBEHHO,
3aka3unky. Ho ecnu oOpatuthest mampiie k cr. 708, 709 u 710, To B HUX
yKe MPEAMETOM BBICTYTIACT TOJNBKO «paboTay, 4TO CO3MACT OINpeaeiICHHbIC
TPYJHOCTH Ha NPaKTUKE, B PeaIbHOMN JKU3HU.

CormacHO JEHCTBYIOIIEMY 3aKOHOMATEILCTBY, BCS OTBETCTBEHHOCTH
MpH 3aKIIOYCHUU JOTOBOpa TOAPSANA JICKUT UCKIIOYHTEIBHO B paMKax
KOMITETCHIINH 000WX CTOPOH JOTOBOpa, YCIOBH €ro 3()PeKTUBHOMN peau-
3allid ONPEJEISIOTCS CTENEHbI0 UX 3aKOHHOW UCIIONHUTEIBHOCTH JAPYT IIe-
pen IPYTroM M 3aKOHOJATEIHCTBOM B LIETIOM .

JleraapbHOCTh 3aKJIFOUEHHOTO JOTOBOpa Mojapsijaa OyAer coOroaeHa
TOJIBKO B TOM CJIydae, €CJIH BCE €r0 CTOPOHBI ACHCTBYIOT HA OCHOBE 3aKOH-
HO YCTaHOBJICHHBIX JIOKYMEHTOB CIIEHAILHOTO oOpasma. Tak, mis 3akas-
YHKa TaKUM IOPHINYECKHM JTOKYMEHTOM SBIIAETCS pa3pelleHne Ha Ty WU
WHYIO JIESITEeNBHOCT WIN Pa0oTy, pa3pelieHue Ha CTPOUTENBCTBO, a IS ITOI-
pSAAYNKA, HETIOCPEACTBEHHO, JMIIEH3US Ha OCYIIECTBICHHUE CTPOUTEIBHBIX
paboT MO0 y4acTHsi B COOTBETCTBYIOIICH CaMOPETyIMPyeMON OpraHu3aIiu.

Ha nam B3riisa, BHEIpeHHE OMOHUTEIBHBIX TOKYMEHTOB BBI3BAIO OBl
3aTPyAHCHHUE U YCJIOXKHIIIO HETOCPEICTBEHHBIN IMPOIIECC BBHITIOTHEHUS pa-
OOTBI, MPOOIHKUTENHHOCTh BPEMEHHU, OTBEIEHHOTO Ha €€ BHIITOJIHEHUE, He-
CKOJIBKO pacTsHyjJock Obl. Ho, B cBOIO ouepesb, 3TO cTano Obl XOPOIINM
WHCTPYMEHTOM I10 YIIYYIICHHIO Ka4eCTBa BHITIOJIHEHHOH pabOThl M CO3/1aH-
HBIX WM TIOCTPOCHHBIX B XOJIC €€ 00BEKTOB, a 3TO MOBIHUSIIO Obl HA KOHKY-
PEHTOCTIOCOOHOCTh OpraHU3alUH, Ha 0a3e KOTOPOW BBITIONHSJIACH Ta WU
uHas pabora’.

Baxneiimas xapaktepHas depTa JOrOBOpa MOIpsiaa — HAIPaBJICHHOCTh
Ha BBITIOJTHEHHE Pa0OTHI, a 3TO MO3BOJISICT OTTPAHUYHUTH €r0 OT UHBIX JOTO-

' Jlanvu E. B. AKTyaJbHBIE BOIPOCH H3MEHEHHS LIEHBI II0 JOTOBOPY MOApsaa /
E. B. Jlanbu // Monomoit yuensrit. 2021. Ne 22 (364). C. 343.

2 [Inomnuxoe J]. A. AKTyabHBIE IPOOIEMBI JOTOBOPA HOAPSIA B TPAXKIAHCKOM
npaBe Poccuiickoit @enepanun / J. A. [InoTHuKOB. — TekcT : HEMOCpeACTBEHHbIH //
Momnonoti yuensrid. 2023. Ne 17 (464). C. 424. URL: https://moluch.ru/archive/
464/101951/ (nata oopamenus: 10.05.2024).



BopoB. llammaTtaunoB M.P. oTMmeuaeT, 4TO pe3yibTaT BBIIOJHEHHOM IO
JIOTOBOPY MOAPSiAa pabOThl — BAXKHBIM KPUTEPH, KOTOPBIH HENIb3s1 UTHOPH-
POBaTh IIPH COTTACOBAHMH PE3yiIbTaTa’,

B cBoro ouepens, [1.JI. CaMCOHOB cUHMTaeT, 4TO OYEHBb BAXKHO (PHKCHUPO-
BaTh B JOTOBOPE KaK HAYAJIBHEIH, TaK M KOHEUHBIH CPOK paboTsl’. D0, MO
MHEHUIO aBTOPA, MO3BOJUT BHOCUTH KOPPEKTUBBI U YTOUYHEHHUS B CaMo
OTIPEJICIICHUE JIOTOBOpa MOApSANa MPH OTPAKEHHH B HHUX XapaKTePHBIX
U CyIIECTBEHHBIX MPU3HAKOB.

Henw3st HE corylacuThCs ¢ TMO3WIMEH BHIMICYIIOMSHYTOTO aBTOpa, II0
MIPUYUHE TOTO, YTO (DMKCHPOBAHHBINA, TOYHO YCTAaHOBJIEHHBIH CPOK BBICTY-
MaeT A 3aKa3yhKa TapaHTOM KadeCTBEHHO BEHITIOJHEHHOH palOoTHI U ee
KOPPEKTUPOBKH, B CIyyae BO3HUKHOBEHUs KaKMX-IN0O TpymHocted. Cie-
IyeT TakKe OTMETHUThb, YTO peaNM3alusl JAHHOTO IOJIOKEHHUS BO3MOXKHA
TOJILKO ¢ cobOmoaeHueM cT. 190-194 I'paxnanckoro konekca PO.

Ecnu u3y9nTh OCHOBHBIE HOPMATHUBHBIEC TTOJIOKEHUSI [ paXk TaHCKOTO KO-
nexkca P®, HemocpeACTBEHHO CBS3aHHBIE C JTOrOBOPOM MOJpPsSiAA, MOXKHO,
O00HApYXHUTh TOCTATOYHO OOJBIIIOE KOJMYECTBO OJAaHKETHO-OTCHUIOYHBIX
HOPM, KOTOpPBIE HaXOASIT CBO€ MECTO B IPYTrOM HOPMATHUBHO-IIPABOBOM J10-
KYMEHTE.

CuntaeM HeOOXOIMMBIM B ACUCTBYIOIIEM 3aKOHOIATEICTBE YETKO Pa3-
TPaHUYNUTh ¥ KOHKPETHO BBIIECIHUTDH yKa3aHHbIE B 1. 3 cT. 725 I'K P® HOpMEI
B YacTH «...CCJIH 3aKOHOM, MHBIMU NPAaBOBBIMH aKTaMU WU JOTOBOPOM
TIOAPS/IA», BOIIPOCKHI, OTHOCAIINECS K TaPAaHTHHHOMY CPOKY, YTOOBI TOYHO
MIPEJICTABNIATh, YTO BXOJUT B HOPMATHUBHO-IIPABOBYIO 0a3y, KOTOpas pery-
JIUPYET MOPSAOK YCTAHOBIICHUS TAPAHTHIHOTO Cpoka. MIcxoms 3 m3I0XKeH-
HOTO, 1. 3 cT. 725 'K PO, no HameMy MHEHUIO, JOJIKEH UMETh CIIETY IO
Bun «Ecnmm 3akoHOM, WHBIMH TIPaBOBBIMH aKTaMH, a UMEHHO: 3aKOHOM
0 3alIuTe TMpaB MOTPeOUTENel... WIM JOTOBOPOM IMOAPSAAA YCTAHOBJICH
TapaHTHHHBIN CPOK...». MBI CUATaeM, YTO 3TO CIIOCOOCTBOBAJIO OBI ICHOCTH
U TMIOJTHOMY TOJIKOBAaHHIO HOPM OTHOCHUTEJBHO TaPAHTHHHOTO CPOKA B YaCTH
WCTIONTHEHHs padoT Mo TOTOBOPY MOApPSIA

3 Onetinux C. A. AKTyanbHBIE IPOGIEMBI TPaXKTAHCKO-TIPABOBOIO PETYIMPOBA-
HUS TOAPSAHBIX paboT 1t obecieueHns rocyaapcTBeHHbIX HY X / C. A. OneiHuK,
E. I1. Oneiinuk, I1. 1O. JleBun // Bectauk Camapckoil ryMaHUTapHOW aKajIeMHH.
Cepus: [IpaBo. 2020. Ne 2 (25). C. 25.

* Camconos J]. JI. OcOBEHHOCTH U TIPaBOBas XapaKTEPUCTHKA JOTOBOPA MOPs-
na/ JI. 1. Camconos // Bonpockl crynenueckoit Hayku. 2022. Ne 5 (69). C. 272.



B nannom cimyuae, cyObeKTy HE HYKHO MCKaTh HOPMaTHBHO-IIPABOBbIE
aKThI, Ha KOTOPbIE MOYKHO, IOMHMO JIOTOBOpa MOAPS/IA, CChIIATCA TP pe-
LIEHUH BOTIPOCa COOIONEHHSI yCTaHOBIEHHOI'O TAPaHTUHHOIO CPOKA.

310 ele pa3 AOKa3bIBaET, YTO MpobiieMa JoroBopa Moapsiaa, ero 3aKo-
HOJATENBHOTO 3aKPEIUICHUS Ha CETONHALIHUN JIEHb SBISETCA AKTYalbHBIM
BOIIPOCOM, pEIIEHHE KOTOPOTO 3aBHUCHUT OT BO3MOXKHOCTH HW3MEHEHWUS,
B yactHOCTH, ['K PD, KOTOpEIil COAEPKUT, TIO HAIIIEMY MHEHHIO, 10CTaTOY-
HO€ KOJINYECTBO HOPMATHUBHBIX MOTrpEIIHOCTEW. B nokasarenscTBO mpuBe-
JIEM €elIe OJMH IIPUMED.

Obpatumes k 1. 2 cT. 754 'K P®. OH cBUAETENBCTBYET O TOM, YTO
B ClIy4ae BOZHUKHOBEHMS Y UCIIOJIHUTEINS HE3HAUUTEIbHBIX OTCTYIUICHUM OT
TOJIO’KEHUH, TPONUCAHHBIX B TEXHUYECKON NOKYMEHTAllMH U NPH HATHYUHU
y TEPBOTO TOKA3aTENbHBIX apryMEHTOB 00 OTCYTCTBHUHW BIIUSHHUS STHX OT-
CTyIJIEHHH Ha KauecTBO 00BEKTa, MOAPSATUUK He HECET OTBETCTBEHHOCTH .,

310 (hakT TOBOPHUT, MO HAIIEMY MHEHHIO, O SIBHOM IPOTHUBOPEYHH,
KoTopoe umeercs B aeiictBytomeM 'K P®. OHo cBsi3aHO ¢ Tem, YTO 3aKO-
HOJIATEeJIbHO HE MpONHCaHa CTENEeHb 3TUX HE3HAUUTENIbHBIX OTCTYIUIEHUI
OT TOT0, YTO M3HAYAIBHO OBLIO MPOMMCAHO B TEXHUYECKOI JOKYMEHTAIHH.

To ectpb, mpobiemMa 3akIro4aeTcs B TOM, YTO BBOJUTCS TaKOE OIpeese-
HUE, KaK MEJIKHe OTCTYIUICHHs, KOTOPbIE MOTYT BO3HHUKHYTH B paboTe mo/I-
psnuvka. Ho ero Hu 3akoH, HM cyAeOHas NMpakTHKa B TIOJHOW Mepe He
OIpENETSET U HE PACKPBIBACT.

B cBs3u ¢ 3TuM, cuutaeM HeoOxoAuMbIM B CT. 754 'K P® nobasuth
WM OTIENbHBIA MyHKT, WIM cpa3y Iocie M. 2 pa3MecTuTh pasaen «llpume-
YaHUs», KOTOpbIe Obl TOYHO CMOTJM ONpPENENUThb, YTO CIEAYET OTHOCHTH
K MEJIKMM OTCTYTUICHHSIM M 9YEM PEryJINPYETCs CTEIEHb TAKUX OTCTYIIICHUI.

Takum 00pa3oM, MBI BUIUM SIBHO BBIPa)KEHHBIE MPOOJIEMHBIC aCTIEKTHI
MIPaBOIIPUMEHEHUS, KOTOPbIE BO3HUKAIOT MPHU ONPENEIICHUN U BBISBICHUN
MOHSATHA JIOTOBOpa MOAPANA, €r0 OTIMYUTENBHBIX MPHU3HAKOB. PemieHue
3THX U MHOTHX JIPYTHX MPOoOJIeM BO3MOKHO IPH EPECMOTPE, TOTIOTHEHUH,
HW3MEHEHUH 3aKOHOJATENbCTBA, PErYIHPYIOLIEro JaHHYIO cdepy.

5 Oneiinux C. A. AXTyanbHbIe TPOOIEMBI TPaKIAHCKO-TIPABOBOTO PETYIMPOBA-
HUSI IOJPSAAHBIX paboT uist oOecriedeHus rocyaapcTBeHHBIX Hy X1 / C. A. OnelHuK,
E. II. Oneiinuk, I1. 1O. Jlesun // Bectouk Camapckoil TyMaHHTapHOW aKajIeMHH.
Cepus: [Ipao. 2020. Ne 2 (25). C. 28.
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IPOBJEMA T'PAXKJIAHCKO-IIPABOBOI
OTBETCTBEHHOCTH HECOBEPIIEHHOJIETHUX

Hayunwii pyxosooumensv: Enugpanyee Anopeit Braoucnasosuu
Cmyoenm: Axmeoosa Ceeunoxnc CeunOUK Kbvl3bl

HoBocnbupckuii rocy1apcTBEHHBINH TEXHUYECKUN YHUBEPCHUTET,

AuHoTaunusi. B craThe paccMaTpuBaeTcs BOIPOC IPaskIaHCKO-IIPABOBOM OT-
BCTCTBCHHOCTHU HeCOBepI_HCHHOJ'[eTHI/IX. OTMe‘IeHBI CyH_[eCTBy}OH_[I/Ie HpO6HeMBI
B JIaHHOM cdepe. BrickazaHa aBTOpCKas TOYKa 3pEHMS 10 JaHHOMY BOIPOCY, pac-
CMOTPEHBI MO3UIUH aBTOPOB JUTEPATYPHI [0 JAHHOU TeMe, MPEIIPUHSTA MOMBITKA
ee 000CHOBaHMS.

KiamoueBble ciioBa: HCCOBCpH.IeHHOJ'ICTHI/IC, OTBETCTBEHHOCTDH, TI'PAXXIAHCKO-
IpaBoBas OTBETCTBCHHOCTb, OTBECTCTBCHHOCTH HECOBCPIUICHHOJICTHUX.

I'paxxgancko-npaBoBas OTBETCTBEHHOCTh — IOCJIEACTBHS, BO3HHUKAIO-
I[M€ HA OCHOBAHMM T'PAXKIAHCKOTO MpaBoHapylieHus. ['paxnaHcko-mpaBo-



Basi OTBETCTBEHHOCTH MpelyCMaTpUBAETCs HOPMaMH JAEHCTBYIOIIErO poc-
CHIICKOTO TPakJTaHCKOTO 3aKOHOHATeNbcTBa. Kak M3BECTHO, HEpPEeNKO 3Ha-
YUTENbHBINA yIIEpO JUYHOCTH, a TaKXKe MMYILECTBY T'PaKIaH M IOpUANYE-
CKUX JIUII TIPUYUHSIETCS HENpaBOMEPHBIMH JEHCTBHAMHU TPaXKIaH, He
JOCTHUTIINX BOCEMHAALATHIETHETO BO3pAcCTa, T. €. He 00JalalouX MOJHON
TpaXxIaHCKOH JeecrtocoOHOCThI0. [IpaBuia mo Bo3MeneHNIo Bpea, Mpuiu-
HEHHOTO HECOBEPLICHHOJETHUMH TpaKAaHAMHM, 3aKpelUIeHbl B HOpMax
ct. 1073 u 1074 I'paxmanckoro konekca Poccuiickoit denepamym, mpuaeM
JeCTBUE 3TUX HOPM PaclpoCTpaHseTcs Ha claydaud NPUYMHEHUs Bpeaa Ma-
JIOJIETHUMH ¥ HECOBEPLICHHOJIETHUMH TpakaaHamu [1].

I'paxxnanckoe 3aKOHOAATEILCTBO MpPEIyCMaTpPUBAEeT HEKOTOpHIE BO3-
pacTHBIE OTPaHWYEHHS JJIS MOJIHOM TPakJaHCKO-IIPABOBOIl OTBETCTBEHHO-
ctu. Jlo mocTwKeHus ONpenenéHHOro BO3pPacTa OTBETCTBEHHOCTH 3a AEH-
CTBHS HECOBEPIICHHOIETHIX HECYT UX POTUTEIH I ONEKYHBI.

Hecosepmiennonernue B Bo3pacte oT 14 mo 18 yeT caMOCTOSITENBHO
HECYT OTBETCTBEHHOCTh 3a NPUYMHEHHBI BpeJ Ha OOIIHMX OCHOBAHHUSAX,
a B cIy4ae HEAOCTAaTKa MMYLIECTBA WM JOXOAOB, OTBETCTBEHHbBI POAUTENN
WM OTIEKYHBI.

AIMUHHCTpaTHBHAS OTBETCTBEHHOCTh HACTYMAET ¢ 16 IieT, a yrojxoBHast —
¢ 14 mer 3a ocobo Tsmxkue mpectyruieHUs. OIHAKO BaXHO YYHTHIBATH
yCIIOBUSL KU3HM M BOCIIMTAHUS HECOBEPLICHHOJETHUX IPU Ha3HAuYCHUU
HaKa3aHUA.

[Topsimox Bo3MelIeHHsS MPUUMHEHHOTO HECOBEPILIEHHOJNIETHUM Bpesa 3a-
BUCHT OT BO3pacTa, B KOTOPOM OH COBEPIIII OOLIIECTBEHHO-0IIACHOE AESHHE.

Tak, 3a Bpea, IPUYMHEHHBIH HECOBEPLICHHOJIETHUM, HE JOCTUTILIUM Ye-
TBIPHA/ILATH JIET, T. €. MAJOJIETHUM, OTBEYAIOT €r0 POAUTENH (yCHIHOBUTE-
JM) WK oneKyHbl. OHU OCBOOOXIAIOTCA OT BO3MEILEHUS Bpena, €Clid J0-
KaXyT, 4YTO BpeJl BO3HUK HE I10 UX BUHE.

B cootBerctBum ¢ u. 1 c1. 1073 'K PD 3a Bpen, npuunHEeHHBINH HEco-
BEpIIEHHOJETHUM, HE JOCTUTIINM Bo3pacTa 14 JieT, OTBeyaroT, KaKk IpaBu-
JI0, €70 POAWTENH WU OTEKYHBI, €CITH HE JOKaXYT, YTO BpPEeJ BO3HUK HE 110
ux BuHe. CornacHo 4. 2 cT. 1073 T'K P®, «ecnu ManoneTHU rpakaaHuH,
OCTaBILMiica Oe3 MomevYeHus: poauTesel, MOMEUIeH Mo/ Haa30p B COOTBET-
CTBYIOIIEE YUpPEXKIEHHUE, TO OTBETCTBEHHOCTb BO3JaraeTcs Ha JaHHOE
yapexaeHue». Takum obpa3om, monoxkenus cr. 1073 'K PO cBunerens-
CTBYIOT 00 OTCYTCTBHH J€IUKTOCIIOCOOHOCTH HECOBEPILEHHOJIETHUX B BO3-
pacte 10 14 ner.



[IpuBenem mpumep u3 cyaeOHOH mpakTuku. ToOONBCKUM paiOHHBIM
cynoMm TromeHCKON 00J1acTH OBLIIO PAaCCMOTPEHO TPa)KTaHCKOE JENI0 MO HC-
KoBoMY 3asiBieHuto rp-Ha f. k @., K., IL., JI. o Bo3memieHuu MaTepuaabHO-
ro ymep0a, MpUINHEHHOTO MajloJeTHUMH. CyoM OBIJIO yCTaHOBIIEHO, YTO
ucten obparuics c¢ TpeOOBaHMSAMH K OTBETYMKAM M MPOCHI B3BICKATh
B CYET BO3MEIIEHH MaTepUaIbHOTO yIep6a, MPUIMHEHHOTO HECOBEPILIEH-
HOJIETHUMHM HMMYIIECTBY, MpHUHaAJeKameMy uctiy. CBou TpeOoBaHUS OH
MOTHBHPOBAJI TE€M, YTO HECOBEPIIEHHOJETHHE, CHAB (POPTOUKY, MPOHUKIH
Ha BepaHIy, a 3aTeM B €r0 JOM U U3 XYJUTaHCKUX MOOYXIESHUH MOBPEININ
BEIIH, MEKKOMHATHBIE IBEPH, TA30HOKOCHIIKY, MOXUTHIN COTOBBIE Tenedo-
HBI, MY’KCKHE KPOCCOBKH H IIp.

HccnenoBaB marepuansl ena, CyA NMPHUIIET K CIEIYIOINIEMY BBIBOIY:
C YYETOM TOTO, YTO HECOBEPIICHHOJIETHHUE HE JOCTUIIM KO BPEMEHH CO-
BEpIIECHUSI MPECTYIUICHUS MIECTHAIIATHIETHETO BO3pacTa Ha OCHOBAaHUH
m. 2 4. 1 c1. 24 YIIK P® oHM He mojuiexar yroJoOBHOW OTBETCTBEHHOCTH.
Bpen, npuunHEeHHBI COBMECTHBIMH ACHCTBHUSIMHU HECKONBKUX MAaJIOJIETHHX,
JOJDKEH BO3MEIATHCS UX POJUTENSAMU 10 MPUHIMITY 0JIEBOM OTBETCTBEH-
HOocTH. B cyneOHOM 3acenaHuy ObUIO yCTAHOBIIEHO, YTO POJUTENH HEHA/I-
JexKamuM o0pa3oM HCIONHSIA POAUTENLCKUE OOS3aHHOCTH IO BOCIIUTA-
HUIO JIeTeH, 4TO MPUBEIO K COBEPIICHUIO UMM MPOTHBOIIPABHOTO JESHHUS.
[Ipu Takux oOCTOsITENBCTBAX CYJ NMPHHSAI PEIICHHE O B3BICKAHHU C OTBET-
YUKOB JIEHE)KHON KOMITeHcalnu. Takum o0pa3oM, CyZ B3BICKHBAET JCHEXK-
HyI0 KOMIIEHCAIMIO C POAMTEIEH MaJONETHUX HECOBEPIIECHHOJETHHUX NPHU
HaJIMYUH y HUX BHHBI, T. €. HEHA/JIEXKAIIIETO MCTIOHEHUS (MTHOPHUPOBAHUS)
BOCHHTATENBHBIX 00s13aHHOCTEH [2].

Cornacuo ct. 1074 'K P® HecoBepuieHHOJNETHHI B BO3pacTe OT de-
TBIPHAALATH [0 BOCEMHAIUATH JIET CAMOCTOSTENBHO HECET OTBETCTBEH-
HOCTPH 32 NMPUYMHEHHBII Bpel Ha o0muX ocHOBaHMAX. Eciu y Hero Hemo-
CTaTOYHO CPEACTB Ul BO3MEILEHHUs, TO Bpel BO3MEIIAIOT €ro 3aKOHHBIE
MIPEJICTABUTEIH, 38 UCKIIOYEHHEM, €CIIH OHU JOKaXYT, 9YTO OH BO3HHK HE I10
UX BHHE.

OO0s13aHHOCTh 3aKOHHBIX IIPEJICTABUTENEH HECOBEPIICHHONETHETO IIO
BO3MEILEHUIO IPUYMHEHHOT'0 UM Bpefa, coraacHo vactu 3 c¢1.1074 T'K PO,
IIPEeKpaIaeTcsl Ipy HACTYIUIEHUH €r0 COBEPIICHHOJETHS, a TAKXKe MPH MPH-
00pETEeHNH MM IIOJTHOH 1eeCIIOCOOHOCTH JINOO TOSBICHUS Y HETO JOCTaTOY-
HBIX JUIS BO3MELIEHUS CPEICTB U 10 JOCTHKEHUS UM BOCEMHA/IIIATH JIET.

Kak momuepkuBaer FO.b. CadoHoBa, HHBIE 110 CPABHEHHIO C HOPMOH CT.
1073 TK P® npaBuna OTBETCTBEHHOCTH 3a Bpell, IPUUMHEHHBIH HECOBEP-



LIEHHOJIETHUMH TpakAaHaMH B Bo3pacTe oT 14 mo 18 set, o0ycioBneHb!
TE€M, 4TO JAETH B 3TOM BO3pacTe y)Ke B OONBIIEH CTeTIeHN MOHUMAIOT 3HaUe-
HHUE CBOMX JICHCTBUI M MOTYT UMU PYyKOBOJAUTH, OHU CIIOCOOHBI B HEKOTO-
poif Mepe TpeABUIETh Te HETaTHUBHBIE MTOCIIEICTBHUS, KOTOPBIE MOTYT HACTY-
MUTHh BCJIEACTBHE COBEPLICHUS MU NPOTHUBONPABHBIX AESHUH, MOITOMY
JIUIIb HAa CTPOTO YKAa3aHHBIX B 3aKOHE JIMII MOXKET BO3JIaraTbCs OTBETCTBEH-
HOCThH 10 BO3MELICHUIO BpeAa 3a HECOBEPLICHHOJETHUX B CyOCHMIMapHOM
opsiake» [5].

Opnnako, kak nonaraer M.B. EBcradbeBa, ¢ KOTOpOH ciemyer coria-
CUTBCS, «OTPAaHUYMBATHCS TOJBKO BO3PACTHBIM KPUTEPHEM OIPEACICHUS
CIIOCOOHOCTH HECOBEPIICHHOJIETHIX OCO3HABATh 3HAYEHHE CBOUX JIEHCTBUIMA
W OTBEeYaTh 3a HHUX HEAOCTATOYHO. HecoBeplieHHONETHHH TpakIaHWH
K 14-neTHeMy BO3pacTy B CHIIy OOBEKTUBHBIX OOCTOSITENILCTB MOXKET M HE
MIPHOOPECTH COOTBETCTBYIOIMINI yPOBEHb co3HaHU:». [loaToMy, MO MHEHHIO
aBTOPOB, CyllaM CIIeAyeT MPEIOCTaBUTh «BO3MOXHOCTH IMOAXOIUTH K yCTa-
HOBJICHHIO CIOCOOHOCTH HECOBEPLICHHOJETHET0 OTBEYaTh 3a CBOM [Eii-
CTBHUSI MHIMBUAYaJIbHO, C YYETOM CTEIEHU ICUXUYECKOTO M HHTEIUIEKTY-
AITHHOTO Pa3BUTHSA KOHKPETHOTO JUIay [4].

Takum o00pazoMm, 3aKOHONATENh YCTaHABIMBAET CaMOCTOSTEIHHYIO
MMYILIECTBEHHYIO OTBETCTBEHHOCTh JAHHOW KAaTErOpHM T'paXKAaH 3a BpEX,
MPUYMHEHHBIN X HEPAaBOMEPHBIMU JEHCTBUSIMH.

Xotenock OBl paccMOTpeTh U cTathio 1075 ['paxkmanckoro koaekca PO,
KOTOpasi 3aKperuisieT BO3MOXXHOCTh IMPUBIEUYEHUS K T'pakJaHCKO-IIPABOBOM
OTBETCTBEHHOCTH JIMII, JINIIEHHBIX POJUTENbCKUX MpaB. IIpum 3TOoM Takoe
BO3JIOKEHHE OITYCKAETCs TOIBKO MPY HAJTHYUH CIEAYIOMNX IOPUINIECKAX
(hakTOB: Bpel MPUYMHEH HECOBEPIIEHHONETHUM B Bo3pacte A0 18 meT; ero
POIUTENH JUIIEHBI POAUTENBCKUX MPaB; C MOMEHTa BCTYIICHUS JaHHOTO
pelIeHus cya He MpoIio 3 JIeT; Bpe MPUYUHEH B pe3yJibTaTe MOBEIEHUS
HECOBEPIICHHOJIETHETO KaK CIIEZICTBHE HEHAAJIEKAIIer0 OCYUIECTBICHUS
POIUTENBCKHAX 00sI3aHHOCTEMH.

Kak monaraet JK.I1. JlopodeeBa, ¢ KOTOpOIi clieayeT cornacuTbes, Haao
«YYUTHIBaTh TOT (PaKT, YTO HEAOCTATKH BOCIHTAHHS PeOCHKAa POAMTEIIEM
MOTYT TPOSIBUTHCSI HE TOJHKO B TE€UYEHHE TPEX JET C MOMEHTAa BBIHECEHHS
CyIIOM peIlIeHHs O JIINIIEHUH POJUTENBCKUX MpaB, HO U Topa3zo MO3/IHEE).
BcrnenctBue sToro npeacrasiseTcs HEOOXOAUMBIM YCTAaHOBUTH CyOCHAMAP-
HYI0 OTBETCTBEHHOCTh POJUTENEH, JIUIIEHHBIX POJUTEIBCKUX IpaB, MO HC-
TE€YEHUU TPEX JIET, €CIM yCTAaHOBIIEHO, YTO NMPUYMHEHHE BpEna HECOBep-

10



LIEHHOJIETHUM OOYCJIOBJIEHO HEHAIJIeXKAIlUM HCIIOJIHEHHEM DPOJUTEISIMHU
cBOMX 00s13aHHOCTEH [3].

Takum 00pa3oM U3 BBIMIECKa3aHHOTO MOYKHO CHIEIaTh BBIBOJ, YTO OCO-
OEHHOCTb T'PaXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH HECOBEPIICHHOIECTHHX
3aKITIOYAIOTCS B TOM, YTO IOPSIIOK BO3MEIIEHHS Bpea 3aBHCUT OT BO3pac-
Ta, B KOTOPOM COBEPIIEHO OOLIECTBEHHO OINACHOE AesHHE. 3a Bpel, MpUIH-
HEHHBINA MasoneTHUMH (10 14 1eT), OTBeYaloT X POIUTENH, YCHIHOBUTEIH
WA ONEKYHBI, KOTOpbIE OCBOOOKAAIOTCSI OT BO3MEIUEHHS, €CIH JOKaXYyT,
YTO Bpexa BO3HHK He 1o ux BuHE. C 14 o 18 neT HecoBepuieHHOIETHHE Ca-
MOCTOSATEJIEHO HECYT OTBETCTBEHHOCTH 332 NMPUYMHEHHBIA Bpel Ha OOLIMX
OCHOBaHMAX. ECnM y HUX HEIOCTaTOYHO CPENCTB JJIS BO3MEIIEHUS, BPEX
BO3MEIIAIOT MX 3aKOHHBIE MPEICTABUTEIH, KPOME CIy4aeB, KOTrJa OHU JA0O-
KaXyT, 4TO BpeJl BO3HUK He 10 WX BuHE. O05M3aHHOCTH 3aKOHHBIX MPEICTa-
BHUTENEH MO BO3MEILICHHUIO Bpeaa MpeKpamacTcsl MpH HACTYIUIEHUH COBeEp-
[IEHHOJIETUS, TIPUOOPETEHNH TIOJIHOM JIEeeCIIOCOOHOCTH WM TOSIBICHUHU
JOCTATOYHBIX CPENCTB AJIS BO3MEIECHUS.
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V]IK 347.1

3AKOHHBIN NHTEPEC:
KOHCTUTYIHIHOHHAS KATETOPUSI
B I'PA’KIJAHCKOM ITPABE

Hayunwiit pykosooumens: Enugpanyes Andpeii Braoucnagosuu
Cmyoenm: be3pyuxkun Anexcanop Koncmanmunosuu

HoBocubupckuii rocy1apcTBEeHHBIH TEXHUYECKUH YHUBEPCHTET

AHHOTanus. B cratbe paccMOTpEH BOIIPOC MOHUMAHMS TPaKJaHCKO-TIPaBOBOM
KaTeTOPHN «3aKOHHBIN WHTEpEc», KaKk KOHCTUTYIMOHHO-TIPaBOBOH (0OIIEmnpaBo-
Boif) kareropuu. OO03HaUEHBI NOAXOABI K TTOHUMAHUIO MIPABOBOW KATErOPUHU «3a-
KOHHBIM MHTepecy». I[IpoBeneH CpaBHUTENBbHBIA aHaIU3 IPaBOBBIX KaTeropui
«CyOBEKTHBHOE MPaBO», «CBO0OO/a», «3aKOHHBIH UHTEpec». OTMEUYEHBI CYIIECTBY-
IoIIMe IpoOIeMbl pa3pabOTKU MOHUMAHUS MIPABOBOM KaTErOpUHM «3aKOHHBIM MHTE-
pec». IIpuBenens! npasossle no3uiuu KonctutyumonHoro cyna P® no Bompocam
3aIIUTHl U BOCIPHUSTHS 3aKOHHBIX HHTEPECOB.

KiaioueBble cinoBa: 3akOHHBIE HHTEPECHl, CyOBEKTHBHBIE IIpaBa, CBOOOIFI,
Koncrurynus PO, KoHcTUTYIIMOHHEIH cy .

I'paxxnanckoe 3akoHOOATENBCTBO PD COMEPIKUT KAaTErOPHIO «3aKOHHBII
unrepecy. Hampumep, ct. 1 'K P® mnos3BosisieT orpaHUuUTh TrpaxiaaHCKUE
MpaBa B LENSIX 3aIlIWUTHl MpaB U 3aKOHHBIX HWHTEPECOB HHBIX JUl. Mim,
HanpuMmep, cT. 13 'K PO ycranaBnuBaeT, 4To0 «HEHOPMATUBHBIA akT rocy-
JApCTBEHHOT'O OpraHa WK OpraHa MeCTHOTO CaMOYIIPaBIIEHHS, a B CIIyJasX,
MIpelyCMOTPEHHBIX 3aKOHOM, TaKKe HOPMAaTUBHBIA aKT, HE COOTBETCTBYIO-
IIMe 3aKOHY WJIM WHBIM IPABOBBIM aKTaM M HapyLIalolhe IpakIaHCKHE
IpaBa U OXpaHsSE€Mble 3aKOHOM HMHTEpPECHl I'pakJaHUHA UM IOPUAUYECKOTO
JMLa, MOTYT OBITb MNPHU3HAHBI CYAOM HEAEHCTBUTENbHBIMIW». OIHAKO
B TPa)XIaHCKOM 3aKOHOAATEIHCTBE ASPUHHUINN KaTEeTOPUN «3aKOHHBIA WH-
Tepec» U «OXpaHsAeMBbI 3aKOHOM MHTEpEC» 3aKOHOJAaTeNb HEe yCTaHaBIIMBa-
eT. AKTHUBHYIO pa3pabOTKy HAacTOALINE KaTeTOPUH IIOJYUYHIN B paMKax Te€o-
U TpaBa ¥ KOHCTUTYIIHOHHOTO TIPaBa.

Bonpoc 3akoHHBIX HHTEPECOB Ha JAHHBI MOMEHT /10 CHX MOp A0 KOHIIa
HE OIIMCAaH, TaK)Ke OTCYTCTBYET eIMHas CaMOJOCTaTOYHasl, [I0JIHas, JOrude-
CKM 000CHOBaHHas TEOpPHUS O 3aKOHHOM HHTepece. Takoe pa3BUTHE JOKTPH-
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Hbl B OTHOLIEHWH HACTOALIEN KaTErOpUH MpaBa BBI3BAHO HE JOCTAaTOYHBIM
3aKpeIIeHHEM 3aKOHHBIX MHTEPECOB B HOPMAaTHBHBIX MIPABOBBIX akTax Poc-
CHH, a TaKKe HEYHH(PUIMPOBAHHBIM NPUMEHEHHEM HACTOSIIEH KaTeropuu
3aKOHO/IATENbHOM BIACTHIO W HCXOISAIINM M3 3TOTO HEOJHOPOJHBIM TOJIKO-
BaHHEM HaCToOsILel nepUHULIMHN TpaBonpuMeHnTeNsIMU. Ha 3To Taxke yka-
3pBan A.B. Uepupimor®. Bonee TOro MHOTHMHM BBICKA3BIBAE€TCS M TOYKA
3pEHHs O TOM, YTO 3aKOHHBIX HHTEPECOB KaK MPAaBOBOH KaTETOpUH HET, MO-
CKOJIbKY Takas KaTeropusi BooOIlle HMKAaK HE 3aKpeIlUIeHa B 3aKOHOAATEIb-
crBe P®, nmubo ucnonb3yercst 3aKOHOAATENEM U 3CTETHYHOCTH (pasbl.

[To MHeHMIO aBTOpa, O3NS O HE BOCIPHUATHN «3aKOHHOTO MHTEPECa»
KaKk MHCTUTYTa MpaBa sBiIAeTCS HemomycTuMou. Ilockonbky HacTosmuit
TEPMHUH HENOCPEACTBEHHO 3akpeIuiéH B Koncturynuu P®, a nMeHHO B ee
CT. CT. 36 1 55, UCX0s U3 KOTOPHIX, YETKO BUAHO, YTO (eepaIbHbIH 3aK0-
HOJATEeNlb CTPOTO PAa3TPAaHUYMBAET HACTOSIIYIO TMPAaBOBYIO KAaTETOPHIO OT
mpaB u cBobon rpaxnaaH. Taxxe B.B. CyboueB ormeuaer, 4To HacTosImas
KaTeropusi 3aKperieHa B 3aKOHOAATENbCTBE PA3HBIX CTpPaH, BKIIOYAS WX
KOHCTUTYLIMM . BC& 5TO TOBOPHT B MOJIb3Y CYIIECTBOBAHMS 3aKOHHOTO HH-
Tepeca HapaBHE C ITpaBaMH U CBOOOIaMHU.

[TomuMo 3TOTrO, HENMB3sI TOBOPUTH U O HE3HAUUTEIBHOCTH AAHHOM Kare-
ropuu, Tak Kak B cOOTBeTCTBUU cO CT. 15 KoHctutynuu P® ona umeer
BBICIIYIO IOPUAMUYECKYIO CHIIY, COOTBETCTBEHHO 3aKOHOJIATENb, BBEJS B HEE
KaTerOpHUI0 «3aKOHHBIM MHTEpecy», clenal €€ 4acThl0 BCEM NMpPaBOBOM CH-
creMbl Poccun. Takum 06pa3om 3akoHOAATENb MPU3HAN, YTO 3aKOHHbIE MH-
TEpeCchl CyIIECTBYIOT BO BCEX MPABOOTHOIIECHUSIX KXKION Cepbl COIHalb-
HOM KU3HU. DTO XK€ MoATBepkAacT npakTuka Koncturyumuonsoro cyna PO,
HampuMmep, B a63. 2 m. 2 Ilocranosnenus «llo mexy o mpoBepke KOHCTHUTY-
nnonHoctH denepanbHoro 3akoHa «O BHeceHnH n3MeHeHuil B Koneke Poc-
cuiickoir @enepannu 00 agMHUHHCTPATHBHBIX IpaBoHapymeHusx u dene-
panpHBI 3akoH «O coOpaHUsX, MUTHHIax, JEMOHCTPALUIX, MIECTBUSIX
Y TUKETHPOBAHMIX» B CBSI3M C 3alpOCOM TpPYyHIBl AemyTatoB l'ocynap-
cTBeHHOH Jlymbl 1 kanoboil rpaxganuna O.B. CaBeHko» cyn ykaszan Ha
HaJIMYMe 3aKOHHBIX WHTEPECOB PAa3IMYHBIX JIHII B TPABOOTHONICHHUAX IIO
MOBOAY MPOBEACHUS MyOIMYHBIX MEPOIPUATHHA, 9YTO 00OCHOBHIBAET BBHIBOJ
Cyla O HaJM4YUM NpaBa Ha MPOBEICHUE IMyOJMYHBIX MEPONPHUITUH HCKIIIO-

® Yepuvioe A. B. K Bonpocy 0 GOpMUPOBAHUH MIOHATHS «3aKOHHBIH HHTEPECH
B Iopuanueckoi Hayke. C. 46.
7 Cyboues B. B. 3aKkOHHbIE HHTEPECHI CT. 55-56.
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YUTEIHbHO MUPHOTO XapakTepa. TakuM o0pa3oM UTHOPUPOBAHUE CYIIECTBO-
BaHMsI 3aKOHHBIX MHTEPECOB SIBIISICTCS HEIOIYCTHMBIM ITOBEICHUEM, a BEHI-
1€ MEePEUUCICHHOE MOATBEPKAAET, UTO 3aKOHHBIC MHTEPECHl IIPUCYTCTBY-
IOT B MOJUTUYECKUX MPABOOTHOIIECHUSIX. bojiee TOro coriiacHo MmpaBoOBOM
nozuuud KonctutynumonHoro cyaa P® 3akoHHBIE HMHTEpecHl MOAJEKAT
3aIATe JakK€ B HEMVIACHBIX IPABOOTHOIICHHSIX, CBS3aHHBIX, HAIPUMED,
C OCYUIECTBJICHUEM ONEPATUBHO-PO3BICKHOM JeSITEIBHOCTH .

Taxxe Toakys Hopmbl Koncturynuu PO noarsepxkaaercs psia AOKTpU-
HaJbHBIX TO3UITMH B OTHOIICHWH KAaTETOPHUH «3aKOHHBIM HHTepec». «Tak,
A.B. Manpko cuuTaeT, 4TO «3aKOHHBIM HHTEpeC — 3TO OTPaKCHHaA
B 00BEKTHBHOM IpaBe JIM0O BBITEKAIOIIAS U3 ero 00IIEero CMbICIa U B OTIpe-
JIEJICHHON CTENEeHM TapaHTUPOBAaHHAS TOCYJapCTBOM IOpHAMYECKas 03BO-
JICHHOCTD, BHIPAXKAIOMIASCA B CTPEMIICHUSIX CYOBEKTa IOJIH30BATHCS OIpe-
JEIEHHBIM COIMANFHBIM OJaromM, a TakkKe B HEOOXOIUMBIX CITydasx
oOpamaThCst 3a 3alIUTON K KOMIIETEHTHBIM T'OCYAapCTBEHHBIM OpTaHaM WIIH
OOIIIECTBEHHBIM OPTaHHU3AIHAM — B IIEJSX YAOBICTBOPEHUS CBOMX MHTEpE-
COB, HE IPOTHBOPEYAIINX OOLIETOCYIAPCTBEHHBIMY .

Cr. 45 Koncrutyuuu P® ycranaBnuBaeT, uro P® rapanTtupyer nuiib
mpaBa ¥ CBOOOBI, O TAPAHTHPOBAHUH 3aKOHHBIX WHTEPECOB PEUH HE HJIET,
TakuM 00pa3oM TpaBa ¥ CBOOOJIBI JIMYHOCTH C TOYKH 3peHuss KoHcTutyuu
SIBJSIFOTCSL OOJiee 3alUIICHHBIMA B CPaBHCHHM C 3aKOHHBIMH HWHTEpPECaMH
muaHocTH. OO 3TOM Takke CBUACTEILCTBYET IoyioxkeHue cT. 18 Koncrury-
nuu P®, koTopoe 00s3bIBaCT HAC TOJKOBATH HOPMBI ITPaBa UCXOJS U3 MpaB
Y CBOOO/] TMYHOCTHU, 3aKOHHBIC HHTEPECHI B CBOIO OYepeib HE MOTYT OIpe-
JIEJSITH CMBICT, 3JI0KEHHBIA B HOPME TIpaBa.

[Ipu sTOM HacTOAIINE TOJOKEHUS HE MOTYT TOJKOBATh 3aKOHHBIE WH-
Tepechl KaK BTOPOCTENICHHBIH ()eHOMEH IpaBa, MOCKOJIBKY 4. 3 cT. 55 Kon-
ctutynuu P® ycraHaBmuBaeT, 4TO IMpaBa U CBOOOJBI MOTYT OBITH OTpaHH-
4yeHbl (hefiepabHBIM 3aKOHOJATENIeM B ILEJSIX 3allUThl MPaB U 3aKOHHBIX
UHTEpecOoB Apyrux jui. COOTBETCTBEHHO 3aKOHOIATENH HE MPOCTO TaK HC-
MOJIb3yeT BBIPAXKEHUE, YK€ CTABIIEEC YCTONYMBBIM, «IpaBa U 3aKOHHBIC
HWHTEPECHI», CTaBsl 3aKOHHBI WHTEPEC Ha PaBEH C CYOHEKTHBHBIM IIPABOM.
Takum 00pa3oM MyCTh 3aKOHHBIE MHTEPECHI U He rapaHTHpyroTcs KoHcTu-

8 AG3. 4 . 2 Onpenenenust KC P® «Ilo geny o mpoBepKe KOHCTUTYLUOHHOCTH
oTaebHBIX nonokeHnit O3 «O0 onepaTHBHO-PO3BICKHON NESTEIBHOCTH» MO JKa-
nobe rpaxxnanku U. I'. YepHooii» ot 14.07.1998 Ne 86-0O.

° Cyboues B. B. 3axonnsle untepeckl C. 86.
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Tyuueid PO, HO HaxoAsTCA MO €€ 3alIuTOM, OHAKO M 3Ta HOpMa IOKa3bl-
BaeT HaM, YTO IpaBa U CBOOOIBI IMYHOCTH SBISIFOTCS Oo0Jiee 3aIUIeHHBIMU
B CPaBHEHUHU C 3aKOHHBIMHM MHTEpECaMH, TaKk Kak rapantupys ux, Koncru-
Tymus P® obs3ana coOmrofaTs HACTOAIIYIO TapaHTHIO HAIlle TOCYIapcTBO,
HO OHa He 00s13aJla ero 3allUILATh 3aKOHHbIE HHTEPECH OT IpaB U CBOOOJ,
a ympaBoMounia (enepaJbHOr0 3aKOHOAATENsI Ha OCYLIECTBICHHE 3TOH
3aLUTHI.

OTO MCXOOUT U3 XapaKTepa KaTerOpWH 3aKOHHBIX WHTEPECOB, KOTOPHIE
00ecreurBalOT NPUTSA3aHUS JIUL, KOTOPhIe HANPSIMYIO HE yCTAaHOBJICHBI 3a-
KOHOM, YTO JIelaeT MpaBo Oojiee MOOWIBHBIM CPEICTBOM PETYIUPOBAHUS
OOIIECTBEHHBIX OTHOILICHUH.

Bonee Toro roBopsi 0 COOTHOUIEHHH 3aKOHHBIX MHTEPECOB U CyOBEK-
TUBHBIX NPaB, HEKOTOPBIE MPaBa MOTYT OBITh MOAYMHEHBI 3aKOHHBIM HHTE-
pecaM W BBICTYNATh TapaHTHEH WX ocymecTBieHHI. OCHOBHBIM TaKUM
CyOBEKTUBHBIM TIPaBOM BBICTYNAET, 3akperéHHoe cT. 33 Koncturyuuu
P®, npaBo mroneit Ha oOpamieHre B OpraHbl MyOJUYHON BIacTH. DTOH XKe
TOUKH 3penus npuaepxupaercs M.C. Mateiikopuu'’.

Koncrurynuonnsiii cyn P® He pa3 ykasslBasl Ha TO, YTO MpaBa U CBO-
00Abl MOTYT OTpPaHMYMBATBHCA JHMIIb B LESIX 3alIUTHl KOHCTUTYLHOHHO
3HAYMUMBIX 1eHHOCTel . TTo/ TAKHMH B COOTBETCTBHH ¢ 4. 3 cT. 55 KoncTH-
Tymuu P® crnenyer moHMMarh OCHOBBI KOHCTUTYLMOHHOTO CTpOs, HpaB-
CTBEHHOCTH, 3/IOPOBBS, IIPaB M 3aKOHHBIX MHTEPECOB APYTUX JIHI, oOecre-
YeHus1 00OpOHBI CTpaHbl M 0E30IacHOCTH rocyaapcTBa. Takum oOpasom
ncxond u3 nonoxenudd Koncturyuun P® 3aKkoHHBIE MHTEPECH! SBISIOTCA
KOHCTUTYLIMOHHOW LIEHHOCTBIO, YTO MOATBEPKAAETCS MPAKTUKON KOHCTH-
TYIIMOHHOTO TIPaBOCY TSI

Takum 00pa3oM 3aKOHHBIE HMHTEPECHl SBISIOTCS COCTaBHOW YacTbIO
MpaBoOBO# cucTeMbl Poccnn M ee KOHCTUTYITMOHHON MEHHOCTRI0. OHU TIpO-
SIBIISIIOTCSA BO BCEX cepax *KU3HU OOIIECTBA M MOJUICKAT 3aIIUTE, OIHAKO
OHH SBJISIOTCS MEHEE 3alUIIEHHBIMU B CPaBHEHUHU C IpaBaMU M CBOOOIa-
MH. 3aKOHHBIE MHTEPECH CIEeIyeT CTaBUTh B OIUH PAA C CyOBEKTHBHBIMU
mpaBamMu U cBobomamu jmaHOCTH. [Ipemmaraercs chopmynuposaTs nedu-
HULMIO «3aKOHHBIX HMHTEPECOB», KaK HANPSAMYIO HENpeLyCMOTpPEHHBIE,
YIOMSHYTbIE U (MJIM) UCXOISIIUE U3 JyXa KOHKPETHOTO 3aKOHA WM 3aKO-
HOJIaTEIbCTBA, U HE TapaHTHPOBAHHbBIC NPUTS3aHUS CYOBEKTOB MPABOOTHO-

10 Mameiixosuy M. C. 3akOHHBIE UHTEPECH B KOHCTUTYLMOHHOM rpase C. 49,
11 A63. 7 n. 2 [Tocranosnenns KC PO or 14.02.2013 1. Ne 4-T1.
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LIEHWH, HE MPOTUBOpEYalIe 3aKkoHoaarenscTBy P®d, ynoBnerBopeHne ko-
TOPBIX OCYIIECTBIISAETCS NPAaBONPUMEHUTEIFHBIMA OpraHaMH, WX JOJDK-
HOCTHBIMHM JINLIaMH, Ha OCHOBaHUH 3aKOHOJATENbCTBAa Poccun B paMKax UX
TUCKPEIMOHHBIX TOJHOMOUYWH. Pa3zbsicHeHWe AeQUHULINN Tpeaaraercs
YCTaHOBUTHh B paMkax aearensHocTH Ilnenyma BC P® mo TonkoBanuio
POCCHICKOT0 3aKOHOJATENbCTBA, TAKOE 3aKpEIUIEHHE CIIEeNyeT IIPOU3BECTU
U B 3aKOHaxX cyObekToB PD 0 HOpMaTMBHO-IpaBOBHIX akTax. Bcé€ 3To 3a-
KpenuT yXe AOCTHUTHYTOE AOKTPHHAIHHOE MOHMMAaHWE KaTErOpHH «3aKOH-
HbIE€ MHTEPECHD», YTO MOJOXKHUTEIBHO CKA)KETCsl Ha YCTOWYMBOCTH IIPaBO-
MIPUMEHEHUS, CBJI3aHHOTO C 3aKOHHBIMH HHTEpPECaMH, M TIOMOXET
B Pa3BUTHU €€ JOKTPUHAIBHOI'O NOHUMaHHUS.
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VIIK 347

OCOBEHHOCTH JIOTOBOPA TPAHCIIOPTHO¥
SKCIEIULUHA

Hayunwiit pykosooumens: Enugpanyee Andpeii Braoucnagosuu
Cmyoenm: Bazuzoe Anekcanop Anexkcanoposuu

HoBocubupckuii rocyjapcTBEHHBIN TEXHUUECKUN YHUBEPCUTET

AHHOTanMsA. BaXXHOCTh U aKTyalbHOCTh JOTOBOpPA JKCIEAUINH MOJYepPKHBa-
eTcsi HeOOXOJMMOCTBIO MEPEBO3KH TPY30B € MPENOCTABICHHEM SKCIEAUIIMOHHBIX
YCIIYT, YTO SIBISIETCS KITIOYEBBIM diieMeHTOM. OCHOBHAS 11€J1b TAKOTO COTJIAIIICHHS —
9TO TapaHTHs BBIMOJHEHUS HECKOJIBKAX KPHUTHUSCKH BAKHBIX YCIOBUH OJHOBpE-
MEHHO: COXpaHCHHE Ipy3a, 00eCleYeHHe KauecTBa TPAHCIOPTUPOBKH, KOHTPOIb
HaJ (MHAHCOBBIMH 3aTpaTaMy, 3aKIIOYCHHE HEOOXOOMMBIX NOTOBOPOB, yILIaTa
TAMO)KCHHBIX TOLUIMH U BBIMOIHEHNE APYTHX IIaTexeit. [loatomy st oTpaBuTe-
Jeil TPY30B 3a4acTyi0 MpPENIIOYTHTEIbHEE 3aKI0YaTh JOTOBOP AKCIIEAUIINHU, TaK
KaK CIEUaIU3HPOBAHHBIC OPraHU3alii, IPEIOCTABISIONINE 3TH YCIyTH, obnana-
IOT COOTBETCTBYIOIIUM OTIBITOM U SKOHOMHYECKHMH CBS3SMH, YTO CIIOCOOCTBYET
6osiee > PEeKTUBHOI TPAHCIIOPTUPOBKE I'PY30B.

KroueBble ci1oBa: TpaHcnopT, JOTOBOP, TPAHCTIOPTHAS KCITEIHILIHS, TIEPEBO3Ka.

B coorBeTcTBUM ¢ nepBoii yacTeio ctathu 801 I'pakmaHckoro Komekca
Poccuiickoit denepamum, 3KCOEAUTOP IO JOTOBOPY TPAHCHOPTHOM JKCIIe-
JIHIUMN 00s3yeTCs 0Ka3aTh YCIYTH, CBI3aHHBLIE ¢ TPAHCIOPTUPOBKOM I'py3a,
I O0ECIIEYNTH MX BBIMIOJHEHHE 3a OINPEACSICHHOE BO3HATPaKIEHHE U Ha
OCHOBAHMH PACXOI0B KJIMEHTA, KOTOPBIM MOXET BBICTYIIATh B POJIM OTIIpa-
BUTEJIS WM IOJIydaress rpysa. JIoroBop TPaHCHOPTHOMN JKCIENUIIAM IIPHU-
oOpeTaeT 0co0yI0 3HAUMMOCTh, TaK KaK MEPEeBO3Ka TPY30B SIBJISCTCS KPUTH-
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YECKH BKHBIM DJIEMEHTOM B SKOHOMHUYECKOW, KOMMEPUYECKON U MEKIyHa-
ponHO# nestenbHOCTH. OCHOBHEIE TIETH JOTOBOPA BKITIOYAIOT 00CCIICUCHHE
COXPAaHHOCTU Tpy3a, BBICOKOEC Ka4yeCTBO NEpeBO3KH, 3(H(HEKTUBHOCTD
B IUIaHE CKOPOCTH W CTOMMOCTH, a TaK)Ke MPaBUILHBIA BEIOOP TPaHCIOPT-
HBIX CpeAcTB. B onpeneneHHbIX CaydasX Ui OTHPAaBUTENIEH I'PY30B BBITO/I-
HO 3aKJIF0YaTh JIOTOBOP TPAHCIIOPTHOW IKCHEIUITUH, TOCKOIBKY CITEIHalH-
3UPOBAaHHBIC OPTAaHMU3AIMH, 3aHUMAIOIIHECS 3TUM BHIOM VCIYT, UMEIOT
HEeOOXOIUMBII OIBIT U PA3BUTHIE CBSA3U B TPAHCIIOPTHON OTPACIIH, YTO I103-
BOJISIET ONITUMU3UPOBATH MPOIIECC MEPEBO3KH T'PY30B, B TOM YHCIE 32 CUET
HCIIOJIB30BaHUS CIIEITHAIBHO TT0100paHHOTO TpaHcmopTa [1].

KimmeHTOM B TOTOBOpE TPAHCIIOPTHOMN 3KCIEAUIIMA MOYKET OBITH JIF000E
JUII0, 00JIaaroIiee HeOOXOMMMBIM ISl 3aKITFOYEHUST YKa3aHHOTO JI0TOBOpa
00BEMOM JIEECITIOCOOHOCTH, B TOM YHCIIC B (PU3UUECKOE JIUII0, TOTPEOHOCTh
KOTOPOTO B 3KCIETUTOPCKUX YCIIyTaX 00yCIOBICHA TUYHBIMH, CEMEIHHBIMU,
JIOMAalTHAMH WM HHBIMY HYXJIaMH, HE CBSI3aHHBIMU C OCYIIIECTBICHUEM UM
MIPEeIPUHAMATENILCKON  JesTenbHOCTH. KIMEeHTOM 1o J0roBOpy TpaHC-
MTOPTHOW IKCTIETUIIMHI MOKET OBITh KaK TPY300TIPABUTEINh, TAK U TPY30I0-
TydaTtenb (HalpuMmep, MOKynaTellb B TOTOBOPE MOCTaBKHU).

3KCHCI{I/ITOpOM MOXKET 6I)ITI) TOJIBKO KOMMCPYECKas OpraHusalusa HUIn
WHJUBUyaJIbHBII IPEANPUHUMATENb. B KadecTBe 3KcIeIuTopa 1Mo 10roBo-
Py TPaHCHOPTHOM SKCIEIUIUU MOTYT BBICTYIIATh HE TOJIBKO CIELUAJIH3U-
POBAaHHBIC SKCIICAUTOPCKHUE KOMIIAHWH, HO U TPAHCIIOPTHBIC OpraHU3aIluu
U JpyTHe MEepeBO3YMKHA. B mocnenneM ciaydae 3KCIEAUTOP M IEPEBO3YUK
OyIIyT COBITaaTh B OJTHOM JIHIIC.

Kpome I'paxmanckoro kojekca Poccuiickoit ®enepainuu, yCIyru
TPAHCTIOPTHOM JKCIIECAMITNH TakkKe peryiaupyorcs demepalbHBIM 3aKOHOM
Ne87-®@3 ot 30 mrons 2003 roga «O TpPaHCIOPTHO-IKCIEAUIIMOHHON Aes-
TensHOCTH». M3 3TOTO CclieayeT, 9TO XapakKTEpHOM YepTOM IOroBOpa TpPaHC-
IIOPTHOM SKCIEIULINN SIBISICTCS ero (BYHKIHSA — OKa3aHHe YCIyT B KauecTBe
MTOCPEeIHNKA B IMIEPEBO3KE T'Py30B. BaxkHO MOHWMATh, 9TO TaKO# JOTOBOP HE
TOXJICCTBCHEH JIOTOBOPY NEPEBO3KHU, MOCKOJIbKY MEPEBO3Ka caMa 1o cede
HE SBJISCTCS OCHOBHOM AEATEILHOCTBIO 3KCIeAuTOpa. ECim ke KOMITaHUS
Oeper Ha cebs1 00s3aTeNILCTBA HE TOJBKO IO OpraHU3alnM, HO U 1O (haKTH-
YeCKOH TepeBO3Ke, TO B TAKOM cliydae NMPUMEHSIETCS CMEIaHHBIA THIT JI0-
rosopa [2].

Taxke CTOUT y4ecThb, UTO TS IOPHUANICSCKON CHIIBI IOTOBOP TPAHCITOPT-
HOM DKCIHEIUIMN AOJKEH OBITh 3aK/II0UEH B MHCEMEHHOHN Gopme. XOTd 3a-
KOH He TpeOyeT odopmiieHHs TOTOBOpa B BHIE OJHOTO JOKYMEHTa, TaKOo
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MOAXO0J MOXET CIOCOOCTBOBAaTh 0O0Je€e TIIATENBHON MpopaboTKe Bcex
YCIIOBHI MPEeIOCTaBIEHUS YCIIyT.

Hakonen, 3akoHOAaTens BBIAEISET BO3MOXXHOCTh JUIS DKCIIEIUTOpa HE
TOJILKO JINYHO HCIOJHATH 00S3aTENILCTBA MO JOTOBOPY, HO U NPUBJICKATh
K BBIIOJIHEHUIO PaOOTHI TPETHHUX JUI], YTO PACIIUPSAET €ro (yHKIHOHAIb-
HBIE BO3MOXHOCTH B pPaMKax OKAa3aHHUS TPaHCIIOPTHO-IKCIEAUITMOHHBIX
YCIyT.

DKCTemuTop 00NafaeT 3HAYNTEIHHBIM KOJIMIECTBOM IPaB M OOS3aHHO-
CTEH, B TOM 4YHCJIE MIPaBOM B3SITh BO BJIAJCHUE MEPEBO3UMEBIN TPy3 10 MO-
MEHTa yIUIaThl BOSHATPAXJICHUS M TIOKPHITUS CBA3aHHBIX C 3TUM PacXOJIOB.
OTnnyuTensHON YepTod SABISAETCS TpeOOBaHHE K CTOPOHAM OOMEHSTHCA
OTIpe/IeTICHHBIM Ha0OpOM JTIOKYMEHTOB: 3KCIIETUTOP JOJKEH MPEIOCTABUTH
JIOTOBOPHI M CBSI3aHHBIE C HUMHU JIOKYMEHTHI, a KIHEHT — WH(POPMAIIHIO
0 Tpy3€ U YCIOBUAX €TI0 TPAHCIIOPTUPOBKH.

[To IToctanosnenuto [IpaButensctBa Ne 554 ot 08.09.2006, k skcnenu-
TOPCKUM JOKYMEHTAaM OTHOCSITCSI TTOPYUYCHHE IKCIEIUTOPY, KOTOPOE yCTa-
HaBIIMBAET YCJOBUS TMPEIOCTABICHUS YCIYT, 3KCHEAUTOPCKAs pPACIHCKa,
MTOATBEPIKIAIONIAs MOTydYeHHe Tpy3a sl MEPEBO3KH, U CKIIAJCKasl PacIuc-
Ka, CBHJIETEILCTBYIOIIAs O IIpUEME Tpy3a Ha xpaHeHue [3].

loBopss 00 wHpOpMaI¥K, KOTOPYHO IODKEH IPEIOCTaBUTh KIUEHT
0 Ipy3€, TO K HEHl OTHOCSTCS:

— TOYHOE HANMEHOBAHHE;

— KOJIMIECTBO

— KQ4eCTBEHHBIC XapaKTEPUCTUKHU, TPEOYIOLUEe 0COOBIX YCIOBHU Mepe-
BO3KU;

— HAUMEHOBAaHUE W MECTOHAXOXKJCHHUE TPY300TIPABHUTENS M TPY30II0-
JTy4aterns.

[TockonmbKy 3TO OTOBOPHBIE OTHONICHHWS, TO CTOPOHBI MMEIOT IIPABO
OTKAa3aTbCsl OT peaNTH3aIlldid JOTOBOpPA TPAHCIOPTHOW JKCIEAUITNH, TIPH
ATOM, B 0053aTEIEHOM MOPSAKE B OMPEEICHHBINA CPOK MPEIyPEAUTh JIPY-
IyI0 cTopoHy. B Takom cimydae, cTopoHa, 3asBUBIIas 00 OTKase, IOJDKHA
00ecrneunTh BO3MEIEHHE YOBITKOB, KOTOPBIC BO3HUKIIM B CHITy OTKa3a.

OnHuM U3 yClIOBUM IOrOBOpa SIBJSIETCS CPOK TPAHCIOPTHOM 3KCIEIU-
AW, B KOTOPKIH TOJDKHA OBITH OKa3aHa yCciyra.

Ente ogHOM 0COOEHHOCTBIO MOXHO BBIJCIUTH BO3MOKHOCTH OCYIIIECTB-
JIeHUs AKCIEAUTOPCKUX YCIYT TPU TMEepeBO3KE T'PY30B B MEXKAYHAPOITHOM
COOOIICHNH.
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3a HapylIeHHe YCIOBUM JAHHOT'O JIOTOBOPA, Y IKCIEIUTOPA €CTh OIpe-
JIeJICHHAs] OTBETCTBEHHOCTh Iepes KJIMEHTOM, BO3HHKAIONAs B BUIC OIpe-
JICTIEHHON JICHe)KHOM CYyMMBI, KOTOpas 3aBUCHT OT TOTO, YTO HMEHHO
MPOM30ILIO ¢ Tpy3oM. B gactHocTH, cT. 7 @3 «O TpaHCIOPTHO-IKCITCTHU-
LIMOHHOM JIEATEIbHOCTIY 3aKpeIlIsieT CIeayIore pa3Mephl:

1) 3a yTpaTy wim HempocTady rpysa, MPUHATOTO AKCIICTATOPOM IS TIe-
PEBO3KH ¢ OOBSBIICHHEM IICHHOCTH, B pa3Mepe OOBIBICHHONW IIECHHOCTH HJIH
9acTH OOBSBICHHOW IIEHHOCTH, MPOIOPIMOHATLHOW HEIOCTAIONIEH YacTh
rpysa;

2) 3a yTpaTy WiIH HEAOCTady rpy3a, MPUHATOTO SKCIICTATOPOM IS IIe-
peBO3KH 0€3 0OBSBICHHS IICHHOCTH, B pa3Mepe IeHCTBUTEILHOM (IOKyMEH-
TaJbHO MMOATBEP)KIEHHON) CTOMMOCTH T'py3a WIIM HEIOCTAIOMIEH ero 4acTu;

3) 3a moBpexkacHUE (TIOpUy) TPy3a, MPUHATOrO SKCICIUTOPOM IS IIe-
PEBO3KH C OOBSIBICHUEM IICHHOCTH, B pa3Mepe CYMMEI, Ha KOTOPYIO IOHU-
3WJIach OOBSBIICHHAS IIEHHOCTh, & IPH HEBO3MOXXHOCTH BOCCTaHOBIICHUS
MTOBPEXKICHHOTO TPy3a B pa3Mepe 00bIBICHHON ITIEHHOCTH;

4) 3a moBpexaeHue (Imopuy) rpy3a, MPUHATOrO SKCICIUTOPOM JUIS IIe-
peBO3KHU 0e3 0OBSBICHUS IIEHHOCTH, B pa3Mepe CYMMEI, Ha KOTOPYIO ITOHU-
3WJIach JCHCTBUTENIbHAS (JOKYMEHTAJIBHO ITOATBEPIKICHHASA) CTOMMOCTD
rpy3a, a TPH HEBO3MOXXHOCTH BOCCTAaHOBJICHHS ITOBPEKICHHOTO Tpy3a
B pasMepe ACHCTBUTENBHON (JOKYMEHTAILHO MOATBEPIKIACHHON) CTOMMOCTH
rpy3a [2].

Ecnu ipu 0OHapyXeHHH HEIOCTaTKa MM IMOBPEXKIACHHS Tpy3a, CICAyeT
cpa3y JKe OIOBECTUTH O JAHHOW CHUTYAIlMH APYTHE 3aHHTEPECOBAHHBIC CTO-
poHbl. MneampHO, ecnm 3TO OyIET CACIaHO BO BpeMs IPHEMKH Tpy3a.
B cimydae oTCyTCTBUS TaKOTO YBEIOMJICHHS OT IOJIydaTeNsl Tpy3a, PeIro-
JlaraeTcs, 4To I'py3 JOCTaBJEH B HaJJIeKaIleM COCTOSHUM. Eciu moBpexe-
HUs ObUIM HE3aMETHBI BO BPEMs MPHUEMKH, MOJIyYIaTeNh JOIKEH COOOIIHUTh
00 3TOM 3KCcHeauTOpy B TeueHue 30 mHel mociie MoayYeHHs rpy3a.

OKCHEIUTOpP HWMEET BO3MOXKHOCTH TIOATBEPAWTH, UYTO TIPOOIEMBI
Y HapyIICHHUS B MCIIOJIHCHUH 00S3aTEIbCTB, BOHHUKIIKME B pe3yjbTaTe He-
COOJIO/IEHUST YCIIOBUM KOHTpaKTa Ha IMEpPeBO3KY, OOYCIIABIMBAIOT €T0 OT-
BETCTBEHHOCTh MEpe] 3aKa3uMKOM COIJIACHO TEM JK€ IMpaBUjaM, KOTOpHIE
TIPUMEHSIOTCS K TIEPEBO3YHKY B OTHOIIEHUH dKCIIETUTOPA.

CrnenoBaTenbHO, KOHTPAKT Ha TPAHCIOPTHYIO SKCIEAUIIUIO TPECTaB-
JeT COOOW BaKHBIN 3JIEMEHT B 00JaCTH KOMMEPUYECKOH NeSITeTbHOCTH H
SKOHOMHUYECKOTO Pa3BUTHI KaK JJIs TOCYNapCTBa, TaK U I MHAUBUAYaTh-
HBIX NIpeANpHHUMAaTeeH. ETo 3HaYMMOCTh TakKe MOAICPKUBACTCS TEM, UTO
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3aKOHOMATENb CIEUAIBHO ONPEAESNINI MPaBUiIa OKa3aHUs yCIyT MO 3TOMY
JIOTOBOPY B OTAEIHFHOM 3aKOHOATEIbHOM aKTe [4].

B noroBope TpaHCIIOPTHOM SKCIENUIIMH MOKET OBITh YCTAHOBJIEHO, YTO
Hapsly ¢ KOMIEHcaluel pealbHOro ymepoa, BEI3BAHHOTO moTepeil, Hexo-
CTauell Wi MOBPEXACHUEM (TIOpUei) Tpy3a, SKCIEAUTOpP BO3BpAaIIaeT KIIH-
€HTy paHee BBIIUIAYEHHOE BO3HArpa)<I€HHE, €CJIM OHO HE BXOAUT B CTOU-
MOCTh TPy3a, B pa3Mepe, HPONOPLHOHAIBHOM CTOMMOCTH YTPadeHHOTO,
HEIO0CTAOIIEr0, WIIN MOBPEXKIECHHOT 0, JIM UCIIOPYEHHOTO TPy3a.

KinueHt o 1oroBopy TpaHCIOPTHOM 3KCIIETUINH BIIpaBe:

e BBIOMpATHh MapIIPYT CIIEAOBAHUS IPy3a U BUJI TPAHCIIOPTA;

e TpeboBaTh y O3KCIEAUTOPA, €CIH 3TO NPEAYCMOTPEHO IOTOBOPOM
TPaHCIOPTHOH SKCHENWIMH, TPEIOCTaBlieHHs HH(QOpMamuu O Tmpolecce
[IEPEBO3KH I'Py3a;

® JaBaTh yKa3aHUs SKCIEIUTOPY B COOTBETCTBHHM C IOTOBOPOM TpaHC-
MIOPTHOW HKCHEUINH.

OKCNEeaUTOp MO TOTOBOPY TPAHCIOPTHOM 3KCIIETUINH BIIpaBe:

® OTCTynaTh OT YKa3aHWW KJIMEHTa, €CIH TOJBKO 3TO HEOOXOIUMO
B MHTepecax KIMEHTa U SKCHEeIUTOP M0 HE3aBUCAIINUM OT HEro 00CTOSTENb-
CTBaM HE CMOT TPEABAPUTENBHO 3allpOCUTh KJIMEHTAa B MOPAAKE, ONpere-
JICHHOM OOTOBOpPOM, O €TI0 COIJIaCMU Ha TAKOC OTCTYIJICHUC WUJIK MOJIYYUTH
B TEYEHHUE CYTOK OTBET HA CBOM 3aIIpOC;

e BHIOMpaTh WM WM3MEHATh BHUI TPAHCIOPTa, MapLIPYT MEPEBO3KU
rpy3a, MOCJIEA0BAaTENbHOCTh IEPEBO3KY I'Py3a Pa3IUYHBIMHM BUIAMH TPaHC-
IOpTa UCXOAs U3 UHTEPECOB KIMEHTA, €CIH JOTOBOPOM TPAaHCIOPTHOM JKC-
HeIULUH He IPeIycMOTpeHo uHoe. IIpu 3ToM skcneauTop o0s13aH He3aMe -
JIMTCJIBHO YBEAOMIIATH KJIIMCHTA 00 THX N3MCHCHUAX,

® eCIIM 3TO HPEAYCMOTPEHO IOTOBOPOM TPAHCIIOPTHOM 3KCIEAUINH,
YAEPKUBATh HaXOMAALIWICS B €ro pacHopshKeHHH Ipy3 [0 YIUIaThl BO3Ha-
TpakaACHHA U BO3BMCUICHHA ITOHECCHHBIX UM B UHTEPECAX KIMCHTA pacxo10B
WIKA 0 NPeloCTaBIeHHs] KIMEHTOM HaJUlexkalero o0ecrneuyeHus UCIIoIHe-
HHUS CBOMX 0053aTEILCTB B YacTH YI1aTbl BO3HArpaXXJa€Husi U BO3MEILCHUSA
IIOHECEHHBIX UM PacXoJ0B.

Hcxons u3 BeIIECKa3aHHOTO BO3HUKAET BOIIPOC, a B UEM COCTOUT OTJIH-
YyHhe JOTOBOP TPAHCHOPTHOM SKCHEAMLIMU OT J0TroBopa nepeBo3ku. [lo mo-
TOBOPY TPAHCIOPTHOM 3KCIIEANIINH HCTIONHUTEND (AKCIETUTOp) 00s13aH co-
BEPLIUTH HE CaMy MEPEBO3KY I'Py3a, a BBITOJHUATH CBS3AHHBIE C HEW YCIIyTH
HJIN OPraHu30BaTh UX BBITTIOJIHCHHEC.
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Tak, skcreauTOpy MOpydYaroT OpPraHU30BaTh NEPEBO3KY Ipy3a OIpele-
JICHHBIM TPAHCIOPTOM U 10 KOHKPETHOMY MapHIpyTy, 00eCIeuuTh €ro mo-
Ipy3Ky, OTIPABKY, TOJy4YE€HHUE, 3aKIFOUYNTh JOTOBOP NMEPEBO3KH, BHITOIHUTD
TaMO>XXCHHBIC @OpMaHBHOCTI/I, YIUIAaTUTH MMOUUIMHBI U Jp. ITomumo 9TOrO,
TPAHCIIOPTHAs 3KCIEIULM OTJINYaeTCa OT NMEPEBO3KH, B YACTHOCTH, JOKY-
MEHTaMH, KOTOpBIE COCTaBJISIIOT CTOPOHBI B MOATBEPKICHHE 3aAKIIOUEHUS
JIOTOBOpA:

® IIpH TPAaHCHOPTHON 3KCIEAUIHU — MOPYUYEHUE DKCIECAUTOPY, IKCIIE-
JUTOpPCKas pacmycKa, CKIaJCKas paclucKa;

® IIpH IIEPEBO3KE Ipy3a — TPAHCIIOPTHAsA HaKIagHas, KOHOCAMEHT WA
HMHOW TOKYMEHT Ha Ipy3, KOTOPBIM MpeayCMOTPEH COOTBETCTBYIOIIUM yCTa-
BOM WJIM KOJIEKCOM [5].

JloroBop TpaHCTIOPTHOW 3KCIETUIINH UTPAET KIIOYEBYIO pOJib B chepe
JIOTUCTUKH WU TPAHCHOPTHBIX yciayr. OH yCTaHaBJIMBaeT MPAaBOBBIE PaMKHU
JUIA  B3aUMOJEHCTBHS MEXKIY OKCIEOUTOPOM MW KIWEHTOM, OIpEneisst
OTBETCTBEHHOCTh CTOPOH 32 BBHINIOJHEHHE YCIIOBHH MepeBo3Kku rpy3oB. Oco-
OEHHOCTBIO TaKOTrO JOTOBOpPA SIBISIETCSA TO, YTO OH HE TOJBKO PETyIHpYyeT
OTHOLICHUA MCEXIY HEIMOCPEACTBCHHBIMH YYaCTHUKaMM CACJIKHW, HO U pac-
MIPOCTPaHSAET CBOE AECUCTBUE HA TPETHUX JIMII — IEPEBO3UUKOB.

OKCNeIUTOp, AEUCTBYSI KaK IMOCPEIHUK MEXAY KIMEHTOM U NEePEBO3YH-
KoM, OepeT Ha cebs 00s3aTeNbCTBA [0 OpraHM3allMHM MEPEBO3KU TPy3a,
BBIOOPY ONTHMAIBHOIO MapLIpyTa M MEPEeBO3YMKA, a TaKKe KOHTPOIIO 3a
COXPaHHOCTBIO TPy3a M COOJIOJIEHIEM CPOKOB JIOCTaBKH. B cirydae BO3HHK-
HOBEHUS CIIOPHBIX CUTYaLlUH WY HAPYLIEHUN YCIOBUN JOTOBOPA, HKCIEIU-
TOpP MOXET CCBUIATBCS HA T€ e MpaBHIa OTBETCTBEHHOCTH, KOTOPBIE TPH-
MEHSIOTCS K IEpPEBO3UHKY.

3aKOHOAATENBHOE PETYyIMPOBAHME AOrOBOpa TPAaHCHOPTHOM 3KCHEIU-
U MNOOAYCPKUBACT €0 3HAYUMOCTH B SKOHOMHYECKON CHCTEME CTpaHBbI.
[IpaBuna npenoctaBiaeHus! yCIyr MO JaHHOMY JOTOBOPY YETKO Omperene-
HBI, 9YTO 00ECIIeUNBAET 3aIUTY IIPaB BCEX YYaCTHUKOB IIpoliecca U CIocoo-
CTBYET pa3BUTHIO 3((HEKTUBHOTO U OE30IMaCHOTO TPAHCIIOPTHOTO 000pOTA.

Takum 00pazoM, TOrOBOP TPAHCIIOPTHOM AKCIEAULIUH SBISIETCS HEOTh-
eMJIEMON JacThI0 KOMMEPUECKOU AESITEILHOCTH, 00ecIeunBasi HaJeKHOCTh
1 I0OPUIMYECKYIO 3alllUIIEHHOCTh B IIpoIiecce MEPEeBO3KH Irpy30B. Ero pois B
9KOHOMMKE M TOProBJi€ HECOMHEHHO BEJIMKA, TaK KaK OH CIIOCOOCTBYET
YKPETJICHUIO JIENIOBBIX CBS3EH, MOBBIMIEHHUIO 3((EKTHBHOCTH JIOTUCTHYE-
CKUX OIepalyil U CTUMYIMPOBAHHUIO SKOHOMUYECKOTO POCTA.
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V]IK 347.453.1

MOPAAOK 3AK/IIOYEHUSA 1OT'OBOPA APEH/IbI
TPAHCIIOPTHBIX CPEJACTB

Hayunwii pyxosooumensv: Enugpanyee Anopeit Braoucnasosuu
Cmyoenm: Beoepnukoea Buonemma Anexcanoposna

HoBocubupckuii TocyjapcTBEHHBIH TEXHUYECKUH YHUBEPCUTET

AHHOTauus. B maHHOW CTaThe aHAIM3UPYETCS MOPSIOK M YCIOBHS 3aKIHOYe-
HHsI JIOTOBOPOB apeH bl TPAHCIOPTHBIX CpeiacTB. Kpome Toro, ocoboe BHHMaHHE
y;:[enﬂeTca CyHIeCTBeHHI)IM yCJ'IOBI/IHM TAaKHUX }:[OFOBOpOB. B CTaThbe ACJIaCTCA BBIBOJ
0 TOM, YTO TPH 3aKJIIOUEHUHU JOTOBOPA apeH[Ibl TPAHCIIOPTHOTO CPEICTBAa HEOOXO-
JIMMO WH/WBUIYaTM3UPOBATh 0OBEKT TAKOTO JJOTOBOPA, B MPOTHBHOM CITydae J[0ro-
BOp OyJeT NMPH3HAH HEACHCTBUTEIBHBIM.

KaioueBble ¢jI0Ba: TPAaHCIIOPTHOE CPENCTBO, JOIOBOP apEH IbI, CYIIECTBEHHbIE
yCIIOBHS, 00513aTEILCTBA, UCTIOJIHEHHE, T0OPOCOBECTHOCTD.

K CYHICCTBECHHLIM YCJIOBUAM OTHOCAT MPEAMET JOTOBOPA, TAKIKC TI00bBIE

HHBIE YCJIOBUS, KOTOPHIE B CHJTy 3aKOHA MPU3HAKOTCS TaKOBBIMU. DaKT Mpu-
3HaHUs JOrOBOPA apeHbl TPAHCIIOPTHBIX CPEACTB 3aKIIOUYEHHBIM WM HE3a-
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KIIIOUEHHBIM 3aBHCUT OT MCIIOJIHEHHS KOHTPAareHTaMH 0053aTeNbCTB, KOTO-
pBIE TIPEyCMOTPEHBI CICTKOH.

A.3. ArollleeBa OTMEUYAET: «ECIU CTOPOHA HE MPUCTYMHIIA K HCIIOJIHE-
HUIO 00513aTeNBCTBA 1O CAETIKE, JINOO OTKa3ajach OT UCTIONHEHHS, TO CACI-
Ka TIPHU3HAETCS HE3aKIIOUYEHHOW M MOHYIUTHh KOHTPAreHTa K HCIOIHEHHIO
HEBO3MOXKHO. Ecny jxe cTopoHa MpUHSUIA HCIOJHEHUE O00S3aTENbCTB TI0
caenke 0e3 Kakux-TMOO MpeTeH3uil M 3aMevyaHui, a JUIIb MOTOM 3asBHIIA
0 HEOOXOJMMOCTH TPU3HAHUS CIENKH HE3aKIIOYSHHOH, TO CyJ CTaHeT Ha
3alIUTy JOOPOCOBECTHON CTOPOHBI W ClieNIKa OyAeT MpH3HAaHA 3aKIIOYeH-
HOMY» [3].

Henb: anann3 mopsaka W YCIOBUM 3aKJIIOUYEHHs JTIOTOBOPOB apeHMbI
TPaHCIIOPTHBIX CPEACTB.

MeTtoapl: B paboTe OBLTH HCIOJIB30BAHBI OOIICHAYYHBIC METOIBI H Me-
TOJAbI CPABHUTECJIBHOTO IIPABOBOI'0 aHAJIM3ad, a TAKKE JIOTUYCCKUEC NPHUEMBI,
TaKue Kak aHallu3 U CUHTE3.

Pe3ysabTaThl: IPOBENICHHOE HCCIICAOBAHHUE TTOKA3aJI0, YTO BAXKHO WH]HU-
BUAYAJIN3UPOBATh OOBEKT B JOTOBOPE apeHIIbl TPAHCIOPTHOI'O CPEICTBa,
TaKk Kak B cliydae cyAecOHOTro pa3dmpaTelnbCTBa MOTOBOP OyIET CUUTATHCS
HE3aKJIIOYCHHBIM.

B . 3 c1. 432 TK PO [1] 3akperuieHo Ba)kHOE MPABUJIO I 3aKJIIOUe-
HUS JIOTOBOPOB apeH/Ibl TPAHCIIOPTHBIX CPEJICTB, KOTOPOE yKa3bIBaeT Ha TO,
YTO HEAOCTATOYHO NPOAHATIMU3UPOBATH TOJIBKO YCJIIOBUA OOTOBOpAa, IOMHUMO
9TOr0, HEOOXOIWMO OIEHWBATh (PaKTHUECKWE OTHOIIEHHS M MOBEIECHUE
CTOPOH JI0r0BOpa.

Hanpumep, B 1oroBope CTOPOHBI HE ONMPEACTIIN C TOUHOCTBIO MPEIMET
apeH/ibl, HO apeH/aTop MPHHSI [0 aKTy HMYIIECTBO OT apeHIOoJaTeNs U
BHEC apeHIHYI0 Iary. B 3Tom ciiyyae m1oroBop OyIeT CUMTAThCS 3aKIIIO-
YEHHBIM, TTOCKOIBKY MPUHATHE UMYIIECTBA M YIUIaTa apeHIHBIX IIaTexei
CBHUJICTENILCTBYIOT O MIPHUHATHH apEHIATOPOM JIOTOBOPA apeH/IbI.

OOBeKT apeHIbl ABISAETCS HEOTHEMJIEMOW 4YacTh MpeaMeTa B paccMat-
pUBaEMOM JOTOBOpE, Ha 3TO MPsIMO yKas3biBaeT 1. 3 cr. 607 'K PO [2].

Takum 00pa3oM, OTHUM W3 CYIIECTBEHHBIX YCIIOBHH JOTOBOPA apeHIIbI
Oyzer mpeaMeT AOroBOpa B BHJIE OMUCAHHSA OOS3aHHOCTH TEepeAaTh BEIb
apeH/IaToOpy W ONMCAaHWE OOBEKTa apeHbl, TO €CTh CAMOTO TPAHCIIOPTHOTO
CpeAcTBa.

Takxe MEHCTBYIOIIUM 3aKOHOJATENECTBOM MOTYT OBITh YCTaHOBJIEHBI
OrpaHUyYCHHA WK 3alpe€T Ha CcAady ONpCACJICHHOIO BHJAa HWMYIIECTBA

24



B apeHIy. OOBEKT JOTOBOpa apeH.Ibl OJHKEH OBITh WHAWBUIYaTH3UPOBAH.
B nmpoTtHBHOM citydae, JaHHOE yCIIOBUE OyIeT CYMTAThCS HECOTIACOBAHHBIM
CTOpPOHAMH, a JOTOBOP MIPHU3HAH HE3AKIIOYCHHBIM.

PaccmaTpuBas mpakTuKy, CTOUT OTMETHTB, YTO B CIydyae 3aKIIFOUSHUS
JIOTOBOpA apeH/bl TPAHCIOPTHOIO CPENCTBA, TJe OOBEKT ObLT MHIUBUAYA-
JU3APOBaH HE HajIexKamuM obpa3om, B OyayIieM ToroBop OyAeT mpu3HaH
HeIeHCTBUTENFHBIM HJIH HE3aKITIOUEHHBIM HECMOTPSI Ha TO, YTO (DAKTUIECKH
CTOPOHBI IPUCTYIMJIX K HUCTIOJIHEHHUIO MOJI0KEHUH TaHHOTO IoroBopa [3].

[To obuiemy mpaBuily CpPOK apeH[bl, pa3Mep apeHAHO MiaThl He ABIS-
IOTCS CYIIECTBEHHBIMH YCIOBHSMH JOTOBOpa apeHIpl, TaKk Kak OTOBOP
MOXKHO 3aKJTFOUYWTh HAa HEOIPENEJCHHBIN CPOKH (OJHAKO, B 3aKIOYCHHOM
JIOTOBOPE BBIJEINSAIOT BPEMEHHON MPOMEXKYTOK, B TEUEHHE KOTOPOTO J0ro-
BOp cUMTaeTCsl ACUCTBYIOMMM). FIHOE MOKET OBITh YCTAaHOBJIEHO 3aKOHOZA-
TEIHCTBOM B OTHOIIEHUH HEKOTOPHIX BUIOB JOTOBOPOB apeHIbI.

B ciyuae, eciin ofHa M3 CTOPOH CYUTAaeT HEOOXOAWMBIM YKa3aTh B JO-
roBOpe LeNb UCIOJIb30BaHUs OOBEKTa apeH[bl, TO Takoe ycloBHe Oyaer
CUHTATHCS CYIIECTBEHHBIM B cruty a03. 2 1. 1 c1. 432 'K PO [1].

CornacHo ct. 158 'K P® [1] moroBopbl MOryT 3aKiIIOUYaTbCs B NIBYX
¢opmax — ycTHOH U nuckMeHHOH. [Ipn Hamuumy psaa oOCTOATENBCTB JOTO-
BOp apeHIbl TPAaHCIIOPTHOTO CPEACTBA JOJDKEH OBITH 00S3aTENbHO 3aKIIIO-
4yeH B nuckMeHHOH (opme. CornacHo 1. 1 c1. 609 I'K PO [2], o6s3aTenpHOE
3aKIII0OYEHHe JI0TOBOpa apeHIbl B MHChMEHHOW (opmMe OyneT ciydae, eciiu
OJHOH M3 CTOPOH IO JIOTOBOPY SIBISIETCS IOPUAMYECKHM JIMILIOM, WIIH €CITU
JOTOBOP 3aKIJII0YaeTcs Ha CPOK 0oJiee OHOTO rofa.

[lonBoxst MTOT, MOKHO CAENaTh BBHIBOJ O TOM, YTO OOBEKTOM apeH/bI
[0 JIOTOBOPY TPAaHCIOPTHOTO CPEACTBa OyIET BBICTYNATh TPAHCIOPTHOE
CPEICTBO.

OnpeneneHue TPaHCIOPTHOTO CPEACTBA COJNEPIKUTCS BO MHOMECTBE
HOPMAaTHBHBIX NPABOBBIX aKTOB, B TOM uncie B DenepaqbHOM 3aKOHE OT
09.02.2007 Ne 16-®3 «O TpaHCIOpTHOH Oe3omacHOCTH», DemeparbHOM
3akoHe OT 10.12.1995 Ne 196-®3 «O 06e30macHOCTH TOPOKHOTO JBYIKE-
Hus», [IpaBunax yuera TOpoKHO-TPAHCIIOPTHBIX MPOUCIIECTBUHN U JIp.

Jns wmHIMBHAyanu3anuu OOBEKTa apeHIbl TPAHCIOPTHOTO CpPEACTBa
B JIOTOBOpE ClIeAyeT yKa3blBaTh MH(OPMAIMIO U3 TEXHUYECKOro Maclopra
TpaHCIOPTHOTO cpeacTBa. OTCYTCTBHE TaKUX CBEICHUH MOXKET MOBJIEYH 3a
co00if MpU3HaHNE AOTOBOPA HE3AKIIOYECHHBIM.
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V]IK 343

KOHOUCKALIMA UMYILIECTBA,
INPUOBPETEHHOI'O ITYTEM NOJYYEHUA B3ATKN

Hayunwtit pykoeooumens: Mameeee Unva Buxmopoesuu
Cmyoenm: Bukanoea /luana Braoumupoena

HoBocubupckuii rocy1apcTBEHHBIH YHUBEPCUTET
S5KOHOMUKH U YIIPABICHUA

AHHOTanus. B cTaThe ocBelleHa Mepa yroJIOBHO-IIPaBOBOTO XapaKTepa B BUAEC
KOH(HCKAIMK NMYIIECTBA, IPOAHATU3NPOBAHO €€ NEHCTBHE C MO3UIUI yTrOJIOBHO-
r0 M TPaXIaHCKOTO CyIONPOU3BOJACTBA U IPOBEIEHO CPABHEHUE C JIEHCTBHEM
B psilie MHBIX CTpaH. BbIneneHbl XapakTepHble 0COOEHHOCTH, TIO3BOJISIONIIE ITOCTa-
BUTH IpoOJIeMHBIE BOIPOCHL. PaccMoTpeHa peanu3anus Mephl yToJIOBHO-IIPAaBOBOTO
XapakTrepa B BHJE KOH(HCKAIlMM HMYIIECTBA B PaMKaX POCCHIICKOI MpaBOBOii
CHCTEMbI Ha OCHOBE Cy/IeOHOW MPAKTHKH I10 JieJlaM KOPPYILIMOHHOM HalpaBJIEeHHO-
ctu. Ocgemena no3uius BepxoBHoro Cynga P® oTHOCHTENBHO NMPUMEHEHUs! KOH-
(ucKaK UMyIIecTBa B paMKax YroJIOBHOTO M TpaKIaHCKOro mporecca. [1pemmo-
JKEHBI IIyTH BOCIIOJIHEHHUSI IIPABOBBIX POOETIOB.

KnioueBble cioBa: KoH}HCKalMs WMYIIECTBA, Mepa YTrOJIOBHO-IIPABOBOTO
Xapaxrepa, OJIy4eHHE B3ATKH, KOPPYIILHs, IPEAMET B3ATKHU.

Koppymmms sBisieTcsi HETaTUBHBIM SIBJICHHEM, KOTOPOE KOCHYJIOCH HE
tonbko Poccuiickyto deneparuio, Ho U Bech Mup. OO6pariasich K MOCIe-
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HUM CTaTHCTHYECKHM JaHHBIM, OMyOJIMKOBAaHHBIM Ha O(QHUIMATLHOM caiite
I'enepansHoii IIpokyparypsl Poccuiickoii denepanuu, CTAHOBUTCS U3BECT-
HBIM, YTO B HepHof ¢ sHBaps mo nekadps 2022 roma B HoBocuOupckoit
obmactu ObLIO 3apeructpupoBaHo 62 mpectymuienus mo cr. 290 VK PO.
JIunupyroT 1O KOJMYECTBY PETHUCTpAalMM Takux MpecTymieHuit Craspo-
MIOJICKUH Kpaif, — obmree uucio cocrasinseT 341 u Mocksa — 397.

CraTucTHUYECKHE NaHHBIE COBEPLICHUS NMPECTYIUICHUI KOPPYMIIMOHHON
HaIpaBJIEHHOCTH B HACTOAIIEE BPEMsS CJIOKHO TPEACTAaBUTh C BBICOKOM
TOYHOCTBIO, TIOCKOJIBKY JJIS psAa U3 HUX IO cel eHb XapaKkTepHa HEBU-
JUMOCTb.

OTH TIPECTYIUIEHUS] CIIOCOOHBI 3HAYMTENBHO TOPMO3UTH HOPMAJIBHOE
9KOHOMHYECKOE Pa3BUTHE U pa3jaraTh OTAENbHBIE Cephl KU3HU rocyaap-
CTBa, OATOMY TeMa OOpHOBI ¢ KOppYHUKEH B HACTOALIEE BPEeMs SBISIETCS
KaK HUKOTJAa aKTyaJlbHOW, B CBS3M C Ye€M IOIHHMAIOTCS BOIIPOCHI d(deK-
TUBHOCTHU OTAEJBHBIX aHTUKOPPYIILMOHHBIX MEp, OAHOHN M3 KOTOPBIX SABIISA-
eTcst KOH(HCKaIMs UMYIIECTBA.

Konduckanuss umyiiectBa mpencTaBisieT coOOH HE BUA YTOJOBHOTO
HaKa3aHWsA, a WHYI0O MEpy YTOJIOBHO-IIPABOBOTO XapakKTepa, IeNb KOTOPOi
MpeaynpeauTh COBEPIICHUE HOBBIX MpecTyIuleHH. Takne n3MeHeHus Obun
BBeaeHsl B 2003 roxmy.

B cootBercTBUU co cTatheit 290 YromoBHoro koaekca PO mpenmerom
B3STKH MOXXET BBICTYINATh CJEAYIOIIee: JCHBI'H, IIeHHble OyMarw, HHOE
HMYLIECTBO JHOO HE3aKOHHOE OKa3aHWE YCIYyT UMYLIECTBEHHOTO XapakTe-
pa, TmpenocTaBieHe UMyIecTBeHHBIX npas [1]. [Toctanornenne Ilmenyma
Bepxosnoro Cyzaa Poccuiickoit @enepaunu ot 09.07.2013 Ne 24 «O cyneb-
HOM TNpakTHKE MO AejlaM O B3SITOYHHYECTBE W 00 WHBIX KOPPYHIIHOHHBIX
MPECTYIUIEHUSIX» MOJ YCIyraMH HMMYIIECTBEHHOIO XapakTepa MOHHMAeT
MIPeIOCTaBICHUE JOHDKHOCTHOMY JIMIY B KaueCTBE B3ATKU JFOOBIX HMYyIIe-
CTBEHHBIX BBITOJl, B TOM YHCIJIE OCBOOOXKICHHE €r0 OT WMYLIECTBEHHBIX
00s13aTENBCTB, HAIIPAMED, NMPEAOCTaBIIEHNE OSCIUIATHBIX JTHOO0 10 3aHMKCH-
HOM CTOMMOCTH TYPUCTHUYECKUX ITyTEBOK [3].

BozHukaer mepBelii poOIEeMHBIN BONMPOC: BCET/AA JIM yOaeTcs BOCCTa-
HOBHTH CIIPAaBEIJIUBOCTh, KOTAa NPECTYIUICHHE YXKE PAacCIeAOBaHO U CyOb-
eKT MOJBEpraeTcsi HaKa3aHUIO C YYETOM paHee IPUMEHEHHOH K HEMy MHOH
MepHI YTOJIOBHO-IIPABOBOTO XapakTepa B BUAe KOH(QUCKAMK UMYIecTBa?

[IpenmMeT B3ATKH, KOTOPBII MpeacTaBisieT cob0il onpeaeleHHY0 BBITO-
JIy 3a4acTylO0 OCTaeTCs y B3STKOIONydyaTelns Aake B TOM cCilydae, Koraa OH
y’Ke MPHBJICYEH K YTOJIOBHOM OTBETCTBEHHOCTH, IIOCKOJIBKY B COOTBETCTBUU
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c Hopmamu YK P® koH}HUCKOBaTh UMYIIECTBO MOKHO B TOM CJIydae, €CIU
OHO OBUIO TOJTYYEHO B Pe3yNbTaTe KOHKPETHOTO MPECTYIUIEHUS U 3TO JTOKa-
3aHO, OJJHAKO B3STOYHHMYECTBO MOXET MMETh HECKOJIBKO 3MHU30/10B, U3 KO-
TOPBIX MPEACTABIAETCS BOZMOXKHBIM JTOKAa3aTh JIUIIb MEHBIIYIO 9acTh [7].

OOpamasice K 3apyOeKHOMY OIIBITY, INPOCIIEKHUBACTCA YTO B TaKUX
cTpaHax, kak Mramus, Hopeerus, [lIBenus, psage mratoB AMepuku Opems
JOKa3bIBaHUS TOTO, YTO HMYLIECTBO AOOBITO 3aKOHHBIM IIyTE€M JIEKUT Ha
o6suHsIeMOM. COOTBETCTBEHHO, MPABOOXPAHUTEILHBIE OPTaHBI OCBOOOXK-
JAal0TCsl OT JOKA3bIBaHUS MPUOOPETEHHS Yero-au0o0 MPECTYyNHBIM ITyTEM.
K Tomy e, mmeercs cymiecTBeHHas paszHuIa ¢ Poccueil: koH(buUCKaruu
MO/JIEKUT BCE MUMYILECTBO, KOTOPBIM MPECTYIMHUK MOXET 001a1aTh, B TOM
clly4ae, €cli TpPOCIEKUBACTCS CYIIECTBEHHOE HECOOTBETCTBUE YPOBHIO
JIOXOJIOB TPAXKJTaHWHA €T0 UMYIIECTBY MIJIM UMEIOTCSI OCHOBAaHHUS T0OJaraTh,
YTO OHO JA0OBITO MPECTYNMHBIM IyTeM [§].

CrouT OTMETHTH CIENYIOIINE Ba)KHBIE AETaNH. Bo-NepBbIX, IpeaMer
B3SITKH B BHJE JICHET, NMYIIECTBEHHBIX IEHHOCTEH MOUICKUT KOH(HUCKaA-
LM, YTO HE BO3BPAILAECTCS B3STKOAATEIIO, HE MMEET 3HAUYCHHE OCBOOOXKIE-
HO JI¥ JIUTIO OT YTOJIOBHOW OTBETCTBEHHOCTH TI0 MpUMEUYaHHIo K cT. 291 YK
P® (t.e., ecau oHO crOCOOCTBOBANO PACKPHITUIO M paccieJOBaHHUIO Ipe-
CTYIUIEHHS, MO0 €CIIM OT HErO BBIMOTAJIH B3ATKY, MO0 €ciu JIuuo A00po-
BOJIBHO COBEPIIMJIO O MPECTYIUIEHUH Tocie ero copepuieHus). OaHako, Ko-
I/la JUIO JAeT B3ATKY IMOJ KOHTPOJIEM IPaBOOXPAHMUTEIBHBIX OPraHOB C
LEeNbI0 3a/lepKaHusl C TOJIMYHBIM JIMIA, TPEOYIOIMIEro B3ATKY, IMpEeIMeT
B3SITKH OyZeT BO3BpallleH Biaaaensy [1].

CaMBIM CIIOKHBIM SIBJISIETCS OKa3aTh TOT (DaKT, YTO UMYIIECTBO OBLIO
MIOJIy4€HO B pe3yJIbTaTe MOJy4YeHHS B3ATKH, TaKKe€ HEOOXOIMMO JT0Ka3aTh
€ro MPUHAAJIEKHOCTh UMEHHO BUHOBHOMY, @ HE MHBIM JIMLIAM.

Boznukaer BTOpO#H mMpoOIeMHBIN BONpoOC: Kak obecrednTh 3P PeKTHB-
HOCTb M3BSITHA MMYILECTBA B ClIydasx, KOTJa HET BO3MOKHOCTH JOKa3aTh
(hakT HE3aKOHHOCTH MTPHOOPETEHHS YeT0-TH00?

YactuyHo pemraet 3TOT Bonpoc PenepanbHbIid 3ak0H OT 3 nexabdps 2012
rona Ne 230-®3 «O KOHTpoOJE 32 COOTBETCTBUEM PACXOJO0B JIHII, 3aMella-
IOIUX TOCYAApCTBEHHbIE JOJDKHOCTH, M MHBIX JIMI[ WX Joxomam». Jluma,
3aMellaloiie TOCYAapCTBEHHBIE JIOJDKHOCTH, OOs3aHBI IPECTaBIATh
CBEEHHI O A0XO0JaX, UMYIIECTBE, 00513aTeNbCTBAX MMYILIECTBEHHOI'O Xa-
pakTepa, pacxojax, MpuUYeM He TOJIHKO CBOWX, HO M CYNPYTOB M HECOBEP-
LIEHHOJIETHUX JeTed MO NMpUOOPETeHHIO 3€MENbHBIX YYacTKOB, OOBEKTOB
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HEABI)KAMOCTH, TPAHCIIOPTHBIX CPENICTB, EHHBIX OyMmar. B cimyuae HeoO-
XOJUMOCTH 32 HUMHU OCYIIECTBIISIETCS KOHTPOJIb.

Ecnmu cBenenus, mpencTaBieHHBbIE JHMIIOM, 3aMEINAIONIUM Trocydap-
CTBEHHYIO JOJDKHOCTB, JAlOT OCHOBAHMA MOJAraTh, YTO JOXOABI HE COOT-
BETCTBYIOT pacxoJaM W NpPUOOPETEHHOMY UMYIIECTBY, | eHepanbHBII
npokypop Poccuiickoit denepanuu Wi NOJAYMHEHHBIE €My IPOKYPOpHI
B TOPSJKE, YCTAHOBICHHOM 3aKOHOJATEIbCTBOM O TPasKAaHCKOM CYIOIPO-
W3BOJICTBE, O0paIIaroTcs B Cy[ C 3asBiIeHHeM 00 oOpamiernu B qoxon Poc-
cuiickoit denepanuu 3TOro UMyIIECTBA, B OTHOIIEHHUH KOTOPOTO JAaHHBIM
JUIIOM HE TPEJCTABIEHO CBEACHUH, IMOATBEPXKIAIONINX HX MPHOOpEeTEeHHE
Ha 3aKOHHBIE J0XOAbl. BO3MOXXHO W oOpamieHHe B JI0XO0J TOCyAapcTBa
SKBUBAJIEHTHOU CyMMBI [3].

OTa npakTHKa MOrJa ObITh BIIOJHE 3P QEKTUBHON, OHAKO €€ JACHCTBHE
pacmpocTpaHsieTcss TOJIbKO Ha OmpefeNieHHbIX cyObpekToB. Hepenkn u ciy-
Yau, KOT/ia yKa3aHHbIE BBIIIC JIMIA IOPUINIECKH OQOPMIIIOT CBOU MOKYTIKH
Ha WHBIX JIUII, C KOTOPHIMU HaXOMATCA B IOBEPUTEINHHBIX OTHOIICHHUSAX, YTO
HE BCeTrJa yAaeTcsl yCTaHOBUTD B XOJI€ ITPOBEPOK.

[Ipumepom peanuzaniuu KOH(GHUCKAIIMH MMYIIECTBA B paMKaX yTOJIOB-
HBIX JI€J MOXET CTaTh IpUrosBop JlaxaeHnoxckoro paioHHoOro cyna Pec-
myosmkn Kapenmst Ne 1-84/2023 ot 29 HOos6ps 2023 1. B pamkax nema mom-
cyaumbliii [1. nan B3STKY JTOJKHOCTHOMY Jiniy — coTpyaHuky MBJI Poccun,
4TOOBI M30€KaTh HAaKa3aHWS W BHIIBOPEHUS WHOCTPAHHBIX Tpa)KIaH, Hele-
rajibHO NMpeObIBaBUIMX B POCCHM M OCYIIECTBISAIOMINX CTPOUTEIbHYIO Jies-
TENBHOCTh Ha 00BEKTE, TIe AUPEKTOpOoM ObLT mosicy tuMbIid. Bee ato I1. O5I-
JI0 He0OXOAUMO JJIsl TOTO, YTOOBI B CPOK JOCTPOUTH 00BEKT. B pesynbrare
CyIl IpUTOBOpMI ero K mrpady B pazmepe 700 Thic. pyOnel, a Takxke yka-
3a11, 4to 12 neHexxHsix OmetoB banka Poccun Homunanom mo 5000 py6aeit
KaKIBIH, KOTOPBIE XPAHIINCH B CIEICTBEHHOM OT/ENe, TOJKHBI OBITH KOH-
(uckoBaHbI B 10XOJ rocyaapctaa [5].

Eme onHuM mpumepom siBIsieTCsl MPUroBOp SMIKYJIbCKOTO pailoOHHOTO
cyna Pecriyonuku Kanmbikus Ne 1-71/2022 ot 29 nexadbps 2022 r. [IBa nu-
[1a HEe JKeNaiu, 9TOObl MX POJCTBEHHHUK OBLI MPHBIIEYEH K YTOJOBHOW OT-
BETCTBEHHOCTH, U MEpeJad B3ATKY B KPYIIHOM pa3Mepe PYKOBOJUTEINIO
CIIEJICTBEHHOTO OopraHa. B pe3ynprare 006a OBLTH MPUTOBOPEHBI K JIUIICHUIO
cB00OBI HA cpok | rox 7 mecsueB. JeHexHble cpeacTBa B pasmepe 1 MitH
pyOseii OpLTH 0OpaleHsl B JOX0J] rocyaapcTaa [6].

@pa3zy «mnomydeHHe B3SATKH» MOXHO YCJBILATh HE TOJIBKO B paMKax
YTOJIOBHOTO CYJOTPOU3BOJICTBA, HO M TPa)XTaHCKOTO. Tak, rpakgaHKy A.

29



MIpU3HAJIM BUHOBHOW B COBEPIIEHUU MPECTYIUICHUS, IPEAYCMOTPEHHOTO CT.
290 YK P®, Ho Bompoc 0 KOH(HUCKAIIUH MTOyIEHHOTO UMYIIECTBA HE OBLIT
paspelieH, B CBA3M € YeM IPOKYpOp 0OpaTHIICS C UCKOM B CYJ O IPU3HAHUN
CEJIOK TIO Tepefave B3SATOK HENEHCTBUTEIHHBIMU U IPUMEHEHHH ITOCIIE-
CTBHMM HMX HEIEHCTBUTEIBHOCTH IIyTEM B3BICKAHUSA [EHEKHBIX CPEACTB
B A0X0f rocynapctsa. HecMoTps Ha TOT (pakT, 9TO Cyn MEepBO MHCTAHIIUN
TpeboBanue ynosieTBopuil, Bepxosusiii Cya Poccuiickoit @eneparyu Bbi-
CKa3aJl IPOTUBOIOJI0XKHOE MHEeHUE. COIJIaCHO MO3ULIUU HIKECTOSILETO Cy-
Jla, TIOTy4YEeHHE B3STOK MOXHO NPHU3HATh CAEIKaMH, COBEPIIEHHBIMHU C Lie-
JIBIO, 3aBEJOMO MPOTHBHONW OCHOBAM MIPAaBOIOPSAKA W HPABCTBEHHOCTH
B cuny cT. 169 I'paxkganckoro kogekca P®, u kak mocieacTBHE JONyCTUMO
M3BATHE UMYIIECTBA B I0XOJ FOCYIapCTBa.

Bepxoensiii Cyn PO pacuennn, 4To moiydeHue B3sITKH, Oyay4H TIpe-
CTYIUICHHEM, MOXKHO KBaJU(HUIMPOBATh C TOYKH 3PEHHUS TPaKIaHCKO-
[IPaBOBOM Ho3ULMK. B TakoMm ciydae mociaeacTBHEM MOXKET OBITh JIBYCTO-
poHHss pectuTylus. Bonpoc o kKoHpHCKaMKM UMyLIECTBA HE MOXET OBITH
paspelieH B IpakJaHCKOM CYIOIPOU3BOACTBE, MIOCKOIBKY OCHOBAHUEM €€
MIPUMEHEHUS B CHIy YTOJOBHOrO Kojekca P® sBnseTcss oOBHHHUTEIHHBII
npuroBop [4].

Taxum 06pa3oM, pacCMOTPEB BONIPOC KOH(UCKAILIMK MTPEIMETa B3ATKU B
J0XO0J rOCyAapcIBa, CIeyeT pe3IOMUPOBATh Ba’KHBIE MOMEHTBHI.

Bo-nepBbIX, ¢ TOYKH 3peHHS YTOJOBHOTO 3aKOHOJATENIhCTBA, B HACTOS-
mee BpeMs HMEIOTCS TPYOHOCTH IO MPUMEHEHUI0 MEpHl YroOJIOBHO-
MIPaBOBOTO XapaKTepa B BHAE KOH(HUCKALUK MMYILECTBA B CHIIy TOTO, YTO
BO3MOXXHO HECKOJIBKO 3ITHM30]I0B MOJNYUYEHHs B3SATOK, U3 KOTOPBIX yHAeTCs
PacKpBITh U J0Ka3aTh (pakT HE3aKOHHOI'O NMPHOOPETEHHs UMYyLIEeCTBa Jale-
KO HE 10 KaXJIoMy. B cBSI3U ¢ 3THM, ONUpasich Ha 3apyOeKHBIN OIBIT, CTOUT
paccMOTpeTh Ha 3aKOHO/IATEIHbHOM yPOBHE BOIIPOC O BBEJECHHUM MpaBUiIa 110
JIOKa3bIBaHNIO0 OOBUHSEMBIM 3aKOHHOCTH MPHOOPETEHUSI MMYIIIECTBA.

Bo-BTOpBIX, € TOUKM 3peHUs TPAKIAAHCKOIO 3aKOHOJATENBCTBA, BOIPOC
0 KOH(UCKAIMK UMYIIEeCcTBa 0oJiee MOAPOOHO yperyJIupoBaH B OTHOLICHUH
JINILL, 3aMEIAIOINX TOCYIapCTBEHHBIE TOMKHOCTH, HO CTOUT OTMETUTh, YTO
B3STOYHHYECTBO XapaKTEPHO B JIIOOBIX OONACTSAX, MOITOMY B ITOH HaCTH
BOIIPOC pa3peleH HeJOCTaTOYHO.

B-TpeTbrx, BO3MOXHOCTH 3asiBICHHA TpeOOBaHHS O KOH(UCKALMH
B3STKH B paMKax I'pakJaHCKOTro Ipolecca onpoBepruyra BepxosueiM Cy-
aoM P®, xoTOpelii IPUBOAUT apryMEHTHPOBAHHBIE JOBOJbI HA 3TOT CYET,
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YTO, B OYEpEeAHOHN pa3, cykaeT 00JacThb MPHUMEHEHHs Mepbl YTOJOBHO-
[IPaBOBOTO XapakTepa B BHJE KOH(PHUCKAIIMH HUMYIIECTBA, TPHUOOPETEHHOTO
IIyTeM IMOJIyYEeHUs B3ATKH.
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VIIK 347

NCITOJIB30BAHUE HIUPPOBOI'O PYBJIA
B POCCHUM HA ITIPUMEPE J1OI'OBOPA
INPOCTOI'O TOBAPUIIECTBA

Hayunwtit pykosooumens: Enugpanyee Anopeii Bhaoucnasosuu
Cmyoenm: /leeneuwioe Cmenan Anexcanoposuy

HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCUTET

AnHotanus. CTaThsl IOCBAIICHA aHAN3Y COCTOSHIS IH(poBOro pydis B cpe-
Jie TIPOCTOTO TOBAPHINECTBA, a TAKXKe MEPCICKTHBBI €r0 pa3BUTHS. PaccMOTpeHbI
MIPUHSTHIC 3aKOHOMATENbHBIE aKThl U MX 3HAYCHHE B MPABOBOM MOJie HUPPOBOI
BaIOTHI. J[0 HEAaBHETO BPEMEHH HE OBUIO YETKOTO MOHMMAaHHUS HU(GPOBOTO pyOss
KaK HOBOU ()OpMbI HAI[MOHAIBLHON BAIOTHI, IPHUBECHBI IPUMEPBI OTHECEHHS U-
POBOI¥i BATIOTHI K PA3IHYHBIM 00BEKTaM TPaKIAHCKUX MPAB.

KaioueBsbie cioBa: undpoBoil py0ib; IpaBoBoOe peryJupoBaHKe; HAIMOHAb-
Hasl BAIIOTA.

CoBpeMeHHasi 5KOHOMHKA HE MOXET OOOWTH CTOPOHOW BBITYCK M HC-
mons3oBanue 1upoBoil BamoTel. B Poccum coxpanseTcss moHMMaHue
HAaI[MOHAIBHON IU(POBOM BAIIOTHI, KaK KPUITOBAIIOTHL. AKTHUBHEIE pe-
(hopMmaruu B 1aHHOH cepe HaYaIHCh HE TaK JTaBHO U MHOXKECTBO TPaKIaH
eIlle He 3HAIOT O IU(PPOBOM pyOIIe WM K€ PACCMATPUBAIOT €r0 KaK ouYepe/-
HYI0 KpUNTOBANIOTY. B CBs3u ¢ yem Obuta chopMynHpoBaHa 1eib UCCIEH0-
BaHUs, & IMEHHO aHAIIM3 TIPAaBOBOTO PEryJIHpPOBaHHE HOBOM (hOPMBI HAIHO-
HanbHOM BamoTel B Poccuiickoit ®enepanuu. AKTyalbHOCTh TEMBI
WCCIIeIOBaHNS 00yCIIOBIIEHA COBPEMEHHBIMU TEHICHIIMSIMHA M BO3HUKIITUMHU
WHTEpecaMH, paclpOCTPAHSIOIINMUCS Ha JTaHHBIH MOMEHT B MUpPE B OTHO-
[IeHWH HE TOJIbKO HCIIOJNIb30BaHWE, HO M MOHWMaHUS MHU(POBOH BaIOTHI.
3amayn vccieIOBaHNA BKIIIOYAIOT B ceO0sl:

1. 3y4nTh MpeArnochuUIKN MOSIBICHUS MA(POBON BATIOTHI M BBISICHHUTH
Kak oHa Oy/IeT MCIIOIb30BaThCS TPaKJaHAMH TIPH €€ BBOJIE;

2. [Ipoananu3upoBaTh TMOJIOKUTENBHBIE H OTpPHUIATENEHBIE CTOPOHBI
BBeJIeHUS U (PPOBON BATIOTHI;

3. BesicHuTS, TA€ ¥ KaK MOTYT MPUMEHATH HUPPOBOM PyOIIb.

Panee 3ak0oHOMATENHLCTBO HE MOAPa3ZyMeBasio ITUGPOBOM pyOIIb Kak Tpe-
THIO, HOBYIO (hOpMy HallMOHATIHHOW BANIOTHI. ByKBambHO mapy jer Hazaj

32



MMOHMMaHue U(GPOBOTO PyOIIT MaJIO YeM OTJIMYAJIOCh OT MMOHUMAaHUS KpPHII-
TOBAJIOTHI, MPEIIONarajJoch, YTO UMEHHO TakuM OyJeT ero Ha3HaueHHe.
OpHako, BpeMs TIoKa3allo HHble TeHaeHun. KpunrosamoTs! B Poccun Bce
elle JOCTATOYHO OTPaHMUYEHBI, 3TO IMOCIOCOOCTBOBAIO PAa3BUTHUIO PYOIIs,
KaK CaMOCTOSITeTIbHOHM (hOpMBI HATUOHAILHON BaIIOTHI.

B Poccun kpunrtoBamoTa BBI3BIBaJIa HEJOBEPUE CO CTOPOHBI TOCYyHap-
CTBa, O/IHAKO TpakJaHe aKTHBHO MCIIOJIb30BaJIM KPUITOBAIIOTH I pa3-
JIMYHBIX LEJIEN.

Bce ocranbHbIe onepalyy ¢ UCIIOIB30BaHHEM LU(PPOBBIX BAIIOT HE 3a-
MPELEHBI, TOTOMY YTO 3TO HE NMPENYCMOTPEHO 3aKOHOIATENBCTBOM. JKHTe-
au P® moryTt mokymnarb, MpoaaBaTh, OOMEHHBATh, IEPEBOJUTh U XPAaHUThH
KPUITOBAIIOTHI.

B Poccuu BHosHE 3aKOHHO MOKYMATh, IPOAaBaTh, 0OMEHHBATH, IEPEBO-
IUTh U XPaHUTh KPUIITOBATIOTEL.. OCHOBHBIE CIIOCOOBI MPUOOPETEHNS KPHII-
TOBAJIOTHI MOKHO Pa3JeluTh Ha OMPIKH U BHEOUPIKEBBIE OTEPALIHH.

[Tonp3oBaTenn MOryT HOKymaTh LU(GPOBBIE BAIIOTHl HA LEHTPAIN30-
BaHHBIX KPHUITOBAJIOTHBIX OMpKaxX HE3aBHUCHMO OT IOPUCIUKIHMU. Poccuii-
CKH€ BJIACTH HE OTPaHWYMBAIOT NpaBa POCCHUSH B 3ToM Bompoce. C BBene-
HUEM CaHKUUN NpoTuB Poccuu JOCTynm K HEKOTOPHIM KPHUITOBATIOTHBIM
OupIKaM I pe3uIeHTOB Poccun OBIT 3aKpFHIT.

CymecTByeT MHOXKECTBO KPUITOBATIOTHBIX OMPIK, CAThl KOTOPBIX 3a-
6mokupoBaHbl PockoMHan30poM, HO Takas GJIOKMPOBKa HE MpeAyCcMaTpHBa-
€T KaKoW-Tn00 OTBETCTBEHHOCTH 3a JIOCTYI K TAKUM pecypcam, Halpumep,
¢ ucnonb3oBanueM VPN. B Takom cilydae OTBETCTBEHHOCTH 3a HUCIOIB30-
BaHue VPN He HacTynaer, MOCKOJIbKY OHa HE MPEAyCMOTPEHA 3aKOHOM.

[Nokynarenb KpUNTOBATIOTHI IEPEBOAUT IEHBIH CO CBOETO OAaHKOBCKOTO
cdyera Ha OaHKOBCKHI cueT mpojaBma. lIpu coBepiieHnr Takux OIepariuii
B OOJBIIMX KOJIMYECTBAX CYLIECTBYET BO3MOXKHOCTH OJIOKHPOBKH KapT U
CYETOB OOCIyXHMBaOIUMHU OaHkamu B pamkax 115-®3 «Jlerammzanus no-
XOZOB, NOJIY4YEHHBIX MPECTYNHBIM ITyTE€M, U IPOTUBOJACHCTBUE (DPUHAHCHPO-
BaHUIO TEPPOPHU3IMAY.

PyxoBopsiuye npuHIMIBI U 3aKOHOAATeNbHbIe TpeOoBaHus banka Poc-
CUM TpeOyIOT 0T 0AHKOB KOHTPOJIUPOBATH OMEPALNU CBOMX KIUEHTOB U BbI-
SIBIISITh TIOJIO3PUTENBHBIX KIUEeHTOB. [Ipu OmokupoBke cuera mo 115-03
06aHK TpeOyeT OOBSICHEHHA YKOHOMHYECKHX ITOCIIEACTBHIA JOKYMEHTAIHHO
MOATBEPKAEHHBIX ONepaliii, IPOBEACHHBIX IO CUETY.

[ToaTomMy Bce JOKYMEHTHI M TOATBEPKAECHUS OTHOCHTEIHHO KPHUIITOBA-
JIOTHBIX TPAH3aKUUH TOJDKHBI OBITH COXPAHEHBI.
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I'paxxnane Poccuiickoit depepanuu 00s3aHbl AEKIapUPOBATH CBOU JO-
XO0npl W TUIATUTHh Hajoru. Ecnm pesmnment Poccuu moxywaer goxon B pe-
3yJbTaTe TOPrOBIM KPUNTOBANIOTAMH, OH 00s3aH 3aJeKJIapupoBaTh U yIja-
TUTh HaJOTH B YCTAaHOBJIEHHOM IoOpsiake. Eciam Bbl cooOmmaere o cBoeM
J0X0JIe Kak (PU3MYecKoe JUI0, Ball JUYHBIA mogoxoanbli Hamor (HADJ)
coctaBuT 13 %. Ecnu Bl momaeTe 3asBJeHNE B Ka4€CTBE WHANBHTY ATbHOTO
MIpeNPUHUMATENS, CTaBKa HaJora 3aBUCHT OT HAJIOTOBOTO PEXMMa.

B Poccun 3anpenieHo MCIONIB30BaTh KPUNTOBAIIOTY JJISL OIUIATHI TOBA-
POB M ycuyr. 3ampenieHo pasMemaTb HHGOpMaurio 0 ToBapax U yciyrax,
KOTOpBIE MOKHO OIUIATUTHh KPUMNTOBAMIOTON. O1uiata TpyAa B KpUITOBAJIIO-
T€ TaKKe 3allpelleHa.

Bce ocranbhbie onepannu ¢ MUQPOBEIMU BAIOTaMH HE 3alpeIieHbl 13-
3a OTCYTCTBHS 3aKOHOAATeNbHOTro peryiaupoBanus. Kurtenu Poccuiickoit
@denepany MOTYT IOKYINaTh, IPOJaBaTh, OOMEHHBATh, NIEPEBOJANUTH, Xpa-
HUTHb KpUINITOBamOTy. Takke MailHMHT KpunToBamoT B Poccuu He 3ampe-
meH. Kaxneiii MokeT pa3palaThiBaTh BBIYHCIHTEIHHOE 000pYyZOBaHUE U
BBIITYCKAaTh KPUIITOBAIIOTEI.

OpHako HEOOXOAMMO YYHTHIBATh OTBETCTBEHHOCTh 3a YIUIATy MOJIO-
XOAHOTO HAaJIora, MOJYYEHHOTO B PE3yJIbTaTe OOpaleHusl ¢ KpUITOBATIIOTA-
mu. Taxke HEOOXOAMMO COXPaHUTh BCE JOKYMEHTHI, MOITBEPXKIAIONINE
MIPOUCXOXKICHUE U JBH)KEHUE IEHEKHBIX CPEICTB.

MHOXECTBO 3J0yMBIIIEHHIKOB HWCIOJB3YIOT KPUITOBAIIOTH IS
CIIOHCUPOBAHUS TEPPOPU3MA, SKCTPEMHU3MA U APYTUX JECTPYKTUBHBIX TEH-
JIEHITHI.

udposoit pyOsb, Kak HOBask BaJIOTa CTaHET OE€30MacHOM MIATPOPMO
JUTS COBEpIIeHU CAeNOoK B Poccum.

ITocne mpunsaToro I"'ocrymMoi BO BTOPOM M TPEThEM UYTEHHH 3aKOHOIIPO-
eKTa, perjJaMeHTHupyromero BeenaeHue B Poccuu mmudposoro pyois, Llen-
TpoOaHK MOJTY4YHI BO3MOXKHOCTH yxe B aBrycre 2023 roga 3amyCTUTh IH-
JIOTHBIHA MPOEKT C peATbHBIMH J€HbraMH 1 KIIMEHTAMHU.

ITon opranmzamueii Beimycka B Poccuiickoit ®denepaunn undpoBoii Ba-
JIFOTHI TIOHUMAETCs JeSITENFHOCTh 10 OKa3aHHIO0 yCIYT, HAalpaBJIEHHBIX Ha
o0ecrieueHre BBIMYCKa HU(PPOBON BAIIOTHI, C UCIIOJIB30BAaHUEM JOMEHHBIX
HMMEH U CETEBBIX a/IpECOB, HAXOAIIMXCS B POCCUIICKOW HAIlMOHAIBHOW J0-
MEHHOI 30HEe, WIM HWH(POPMAIMOHHBIX CHCTEM, TEXHHYECKHE CpPEACTBa
KOTOPBIX pa3MelleHbl Ha Tepputopun Poccuiickoit deaepaiiuu, Wi KOM-
IIJIEKCOB MPOTPAMMHO-AIAPATHBIX CPEJICTB, Pa3MELIEHHBIX Ha TEPPUTOPUHU
Poccuiickoit @enepanuu.

34



Hudporoit pydns, kak HanuyHast v Oe3HanHIHas (POPMBI BAIIIOTHI Oy 1T
HCTIONB30BaThCs B PA3IMYHBIX HHCTUTYTAX FOCYJapCTBA.

Hcnonp3oBanue ero OyneT ocymiecTBIsAThCS Ha miatdopme banka Poc-
CHUH, KOTOPBIH BBICTYIIAET KaK peryniarop. baHku B CBOIO ouyepenn 00sM3yIoT-
Csl BBECTU HOBBIM BHJ BalIOTHI U OOECIEUYUTH B3aMMOJCHCTBUE Tpa)KaaH
¢ bankom Poccun uepes nocpeiHuKa B JIMIIE IEPBOTO.

Hudpossle pyonn OyayT XpaHUTHCS Ha HUQPPOBBIX KOLIENbKAX MPaXkJaH
u opranmzanuii. Caera mudpoBoro pyOIsi, B CBOIO odepenb, OyAyT OTKPHI-
Barbcs Ha 1uatdopme banka Poccun. Omepanny ¢ mudpoBeIMH pyOIssMu
TaKke OyAyT NpoXoOuTh Ha 3ToH miardopme. Ilpu sToM moctynm K cueram
uuppoBoro pyons OyAeT BO3MOXKEH 4Yepe3 MpPHUBBIYHBIE THUCTAHIIMOHHBIE
KaHaJIbl: MOOMITBHBIE TTPUIIOKEHUS] OAaHKOB U HHTEPHET-O0aHKH.

[Mnatpopma nmdposoro pydiast cTaHeT NPO3PAYHOM, YErO0 HE MOTJIH
MPEJOCTABUTh KPHUIITOBAIIOTHI, TO €CTh TOCYIapCTBO CMOXET OBITH yBepe-
HO, 4TO CPEJCTBA HE MEPEBOIATCS Ha MPECTYMHBIE HY Kbl U HE TPOUCXOANUT
OoTMbIBaHMS AeHer. [lanHas pedopma CHIBHO yIapuT MO KOPPYIIUH B pa3-
JMYHBIX cepax KU3HU 00LIecTBa U TOCYAapCTBa.

Kak mpumep A7st packpbITHsI TEMBI BHIOPaHO MPOCTOE TOBAPHIIECTBO,
JUTsI Hadayia Heo0X0IUMO MOHSTE, YTO TaKoe MpocToe ToBapuimectBo? IIpo-
CTOE TOBApPUILECTBO — 3TO JIOTOBOP, 10 KOTOPOMY ABOE MM HECKOJIBKO JIUI]
(ToBapwIIeil) 00S3YIOTCS COeNWHUTH CBOM BKIIAABI M COBMECTHO AEWCTBO-
BaTh 0e3 00pa30BaHUs IOPUINIECKOTO JIUIA U U3BJICUEHUS NPUOBUTN WIIN
JOCTHKEHHSI HHOM HEe MPOTHBOpEYAIlel 3aKOHY LIEIH.

JIOroBOp MPOCTOTO TOBAPHINECTBA HA3BIBAIOT TAK)KE JIOTOBOPOM O COB-
MECTHOH AeSATEILHOCTH.

CropoHaMH OTOBOpA, 3aKIOYAEMOTO [UIS OCYIIECTBICHHUS TPEANPH-
HUMATENIbCKOW JNEATEILHOCTH, MOTYT OBITh TOJIBKO WHAWBUAYAIbHBIE TIPE/I-
MPUHUMATENN H/UIH KOMMEPUYECKHE OpTaHU3alHu.

B cymectBenHol Mepe maHHas pedopmariis KOCHETCS BKJIAIOB, AMY-
[IeCTBa U OOIIUX PAacX0I0B TOBAPHULICH.

Bruitagom TOBapuia mpu3HaeTCs BCe TO, YTO OH BHOCHUT B 00IIee Jelo,
B TOM YHCIIE JCHbI'M, HHOE UMYIIECTBO, MpodeccHoHabHbIE ¥ HHbBIC 3Ha-
HUS, HABBIKH M YMEHHS, & TaKXKe JIeJOoBas PEIyTalus U JIEIOBbIC CBS3H.
Brxurager ToBapuiei mpeamnonararoTcsl paBHBIMA IO CTOMMOCTH, €CITH HHOE
HE CIielyeT U3 AOTOBOPa MPOCTOTO TOBAPHILECTBA MK (PaKTHIECKHX 00CTO-
STeNhCTB. [leHe)kHas OlleHKa BKJIaJja TOBapHINA IPOW3BOIUTCS IO COTJIA-
HICHUIO MEX]Ty TOBapHIIAMHU.
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BHecenHoe TOBapuIaMH UMYIIECTBO, KOTOPBIM OHM 00Jajany Ha mpa-
B€ COOCTBEHHOCTH, a TAaK)X€ [IPOM3BEICHHAs B PE3yJIbTaTe COBMECTHON Jiesl-
TENbHOCTH MPOAYKIMS M MOJY4YEHHBIE OT TaKOW JEsATEIbHOCTH IUIOMBI
Y TOXOJIBI IPU3HAIOTCS UX 00IIeH J0JIeBOl COOCTBEHHOCTHIO, €CII HHOE He
YCTQHOBJIEHO 3aKOHOM MJIHM JOTOBOPOM IPOCTOrO TOBAapHILECTBA JIMOO HE
BBITEKAET U3 CyLIECTBa 0043aTEIIbCTBA.

BHecenHoOe TOBapHIIaMM MMYILECTBO, KOTOPBIM OHM OOJagaiy Mo Oc-
HOBaHMSIM, OTIIMYHBIM OT ITpaBa COOCTBEHHOCTH, HCIIOJIb3YETCS] B HHTEPECax
BCEX TOBAPHILEH M COCTAaBJIAET HapsAy ¢ UMYIIECTBOM, HAXOIALIUMCS B UX
o0111ei COOCTBEHHOCTH, 00II[ee NMYIIIECTBO TOBAPHUILEH.

Benenune Oyxranarepckoro ydera oOLiero MMyLIiecTBa TOBapHILEH Mo-
JKeT OBITh MOPYYEHO UMHU OJHOMY M3 yYacTBYIOIIMX B JIOTOBOPE IPOCTOTO
TOBApUILECTBA IOPUINIECKUX JIULL.

[Tomp30BanMe OOUTMM UMYIIECTBOM TOBApPHUIIEH OCYIIECTBISIETCS IO UX
00IIeMy COTNIacHIo, a MPH HEJOCTHKEHHUHU COTJIaCHs B TIOPAIKE, YCTaHABIIHU-
Ba€MOM CY/IOM.

OO6s3aHHOCTH TOBapUILEH MO COAEPIKAHHIO OOIIEro MMYyLIECTBA U IO-
PAIOK BO3MEIIIEHHUS PACX0JI0B, CBA3aHHBIX C BBHITIOJHEHHEM 3THUX 005S3aHHO-
CTEH, ONIpPENEIAIOTCS TOTOBOPOM IIPOCTOTO TOBAPHILECTBA.

[Topsinox MOKpBITHS pacxomoB M yOBITKOB, CBA3AHHBIX C COBMECTHOM
JEeSTENbHOCTRIO TOBApHILEH, onpenensercd ux cornamenuem. Ilpu orcyr-
CTBHHM TaKOTO COTJIAIICHHWS KaXKIbI TOBApHIL HECET PAacXOAbl M YOBITKH
MIPONOPLMOHAIEHO CTOMMOCTH €ro BKJaza B o01iee eno.

BosBpamiasce K IesSTeIbHOCTU TOBApUILECTBA, KOTOPYIO 3aTPOHET 3Ta
pedopma, MOKHO cKas3aTb, YTO CIIEKTP OXBAaThIBAEMOW 00JacTh KpaiiHe Be-
JIUK, TI0 3TOM NMPHUYMHE B CBOEH CTaThe s pACCMOTPIO HCIOIB30BaHUE UG-
poBoro py0Ois Ha mpuUMepe CyOCHIMPOBAHHS M YHPABICHUS WMYLIECTBOM
TOBapUIIECTBA.

ToBapuiecTBO UMesl B CBOEM pacHOpPsKEHUH, MPEANOI0KHM KaKoH-
b0 KamuTall, I OCYIIECTBICHHS €ro [eATENbHOCTH B COOTBETCTBUH
¢ nenssMu. Hu oMH 13 y4acTHHKOB HE CMOXKET OecceqHO pacropsiKaThCs
CpeACTBaMM, CHUCTEMa MOJpa3yMeBaeT MOJHY IMPO3PauHOCTh TPaH3AKIUI,
HE BBIXOJAIIYIO 32 PAMKH J€HCTBYIOLIETO 3aKOHOAATENbCTBA.

TakuMm 00pa3oM YYacTHHMK, HMCHOJB3YIOUIMH CpEICTBa TOBApHILA IO
HelleJIeBOMY Ha3HaYeHHUIO KpaliHe OBICTPO ceOs, OOHAPYKUT U JEHCTBHS €ro
MOTYT NPEPBATH B MOMEHT COBEPLICHHS HEMIPABOMEPHOTO AedHus. Crucrema
IIOCTPOEHA TaKUM 00pa3oM, YTO CpPEACTBA TOBAPUILECTBA, HAIIPABICHHBIC
Ha ONpeAeIeHHbIE LN, HEBO3MOXKHO ITOTPATUTh Ha YTO-IMO0 OpyTroe.
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[MoxBoAst UTOTH, MOXKHO CKa3aTh, YTO JaHHAs pedopMaliusi 3aKOHOa-
TEJIhCTBA OyNeT KpalHe IT0JIe3Ha, B YCIOBHUIX MEKIYHAPOIHOTO HATPsSIKE-
HUS M DKOHOMHYECKHMX OrpaHuyeHud Poccum Ha MUpPOBOHM apeHe, a Takxke
B TIOBCEHEBHOW JKW3HU OOBIYHBIX TPak[aH, KOTOPBIE XOTAT 00E30IMAacuTh
ce0s ¥ CBO€ UMYIIIECTBO.
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V]IK 343

KPUMHUHOJIOI'NYECKASA XAPAKTEPUCTUKA
KUBEPMOIEHNYECTBA

Hayunwtit pykosooumenv: Mameees Hnvsa Bukmopoesuu
Cmyoenm: Eeookumoe Huxuma Eezenvesuu

HoBocubupckuii rocy1apcTBEHHBI YHUBEPCUTET
9KOHOMUKH U YIIPABICHUS

AnnoTtanmsi. B coBpemeHHOM Mupe, B BeK MH()OPMAIIMOHHBIX TEXHOJOTHH
MPECTYMHOCTh HAXOIUT HOBBIE CIIOCOOBI COBEPILEHUS AESHHUM, MPeIyCMOTPEHHBIX
YTOJIOBHBIM 3aKOHOJATENILCTBOM, 0Oph0a C MPECTYIHOCThIO B HBIHEIIHEE BpPEMs
TpeOyeT Mep COOTBETCTBYIOIINX HOBBIM YCIIOBHSIM, & HIMEHHO KOMIUIEKCHOTO CIIO-
co0a, MOMOTAOIIETO YIUTHIBATh BCEBO3MOXKHBIE (DAKTOPHI 1 MPU3HAKH JICSTHUI.

KiroyeBble c10Ba: KpUMUHOJIOTMYECKUH aHAIN3, TOATUIT IMYHOCTH MPECTYII-
HHKa, HH()OPMAaIMOHHBIE TEXHOJIOT MU, MOIIEHHUYECTBO, KHOEPMOILIEHHHYECTBO

Ha ceronnsiHee BpeMst yTOJIOBHOE MPABO MUCIIONIB3YET BCE UMEIOIUECS
JOOCTIDKEHNE HAYKH M Pa3IUUHbIE CIIOCOOBI U1l OOPBOBI C MPECTYIICHUSIMH.
Tak, Hanpumep, HCHOIB3YIOTCS HHOOPMALMOHHBIE TEXHOJOTUH, KOTOPHIE
OKa3bIBalOT psa BaxHbix ¢(yHkiuii. B.E. IIpoBatkuna, D.A. Illenep,
T.B. BoylomuH paccMaTpuBarOT UCKYCCTBEHHBIN MHTEIUIEKT KaK MOMOLIHU-
ka B OoprOe c mpectymHocThiO: «MU Takke crocoOeH aHaIHM3UPOBAThH
Oonbire 00bEMBI MH(OpMAIINK, UMEIOIIEH YTOOBHO-IIPaBOBOE 3HAUCHNE,
IUISL IPOTHO3UPOBAHHS BO3MOKHO MPECTYMHOTOo peunanBa. CyliecTByonme
aBTOMATHU3WPOBAHHbIE MTOMCKOBBIE CUCTEMBI COJEP)KAaT OIPOMHBIE MaCCHBBI
WHPOPMALIUK, aHAIN3 KOTOPOW MOTEHIHMAIbHO MOXET MpeICcKa3aTh PUCK
MOBTOPHOTO COBEPIUECHUS MPECTYIUICHHUs JIUIAMH, CKPBIBAIOLIMMUCS OT
npasocyaus» [1].

W3 naHHBIX CIIOB CTOMT MOHUMATh, YTO MH(OPMALMOHHBIE TEXHOJIOTHH
MO3BOJIIOT 00pabaThiBaTh OOJIBIIOE KOJMYECTBO WHGPOPMALUHM IO IIpe-
CTYIUICHHSAM, YTO IO3BOJISIET KAUYECTBEHHO OCYIIECTBIIATH CTATUCTHYECKOE
HaOJIONEHHE 10 COBEPIIAEMBIM JESTHUSMH, BBIABISATH NPUUYMHHO-CIEIACT-
BEHHBIE CBS3H, KOTOPBIE MOTYT MPHUBECTH K BAXKHBIM KPUMUHOJIOTHYECKUM
BBIBOZAM.

JlaHHBIE TEXHOJIOTUU IPUMEHSIOTCSI B COBOKYITHOCTH C IPYTUMH CIIOCO-
0aMu M CpeACTBaMH, MOCKOJBKY MPECTYHMHOCTh TPEOYIOT KOMILIEKCHOTO
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Bo3aeiicTBus. IlyTeM W3ydeHHs CTaTHCTUYECKHX MaHHBIX (OPMHUPYIOTCS
Ba)KHBIE MPHU3HAKH, KOTOPHIE MOTYT CKa3aTh KaK O JMYHOCTH MOIIEHHUKA,
cnenu(uKN coBepiIaeMoro mpecryruieHus. Tak, Hampumep, M.B. Tanan
u b.O. lllaBaneeBa B KauecTBe pe3yJbTaTa aHalN3a COIHAILHOMN-IEMO-
rpaduyecKord MOACTPYKTYPHI JIMYHOCTH MOIIEHHUKA pacCMaTpUBAIOT Clie-
OYIOUIYIO XapaKTepucTuKy: «Ha Ham B3risa, npuBeAeHHbIEC TaHHbBIE IO3BO-
JSIOT OTMETUTh TPEUMYIECTBEHHO CPETHHI YPOBEHb 0OOpa30BaHHOCTH
MOIIIEHHUKOB B c(epe HEermpaBOMEPHOTO WCIIONBb30BaHUS 3IEKTPOHHBIX
CPEICTB MiaTe)ka, YTO MOJATBEPKAAETCA aHAIU30M COLMAIBHO-POJIEBBIX
XapaKTEepUCTUK JAHHOM IpyNIIbl IPECTYITHUKOBY [2].

W3 nmaHHBIX CIOB CTOMT 0OCOOO OTMETHTH YPOBEHH OOpa30BaHHOCTH
0OBIYHOTO MOIIEHHHUKA, YTO MO3BOJISIET CBUIIETENHCTBOBATH 00 OrpaHNUCHHBIX
MPECTaBICHUAX 0 QYHKIHOHUPOBAHUN MH(OPMALIMOHHBIX TEXHOJIOTHH.

Takxe cTonT 0OpaTUTh BHUMaHKE Ha TO, KAKHWe€ PE3yJIbTaThl IPUBOIAT-
Csl BCJIEACTBUE COLUANBHO-POJIEBON MOACTPYKTYPBI JIUYHOCTH MOIICHHUKA!
«Oxono 50 % ocyXIEHHBIX 3a MOIIEHHHYECTBO C HCIIOIH30BAHUEM DIIEK-
TPOHHBIX CPENCTB IUIATeKa MMENTN HECHATHIC M HEMOTAIIEHHBIE CYyIUMOCTH
Ha MOMEHT COBEpLIEHUS HCCIEAyeMOro mpecryiuenus, okomo 30 % 3ape-
THCTPUPOBAHHBIX MPECTYIUICHUH ObUIM MPU3HAHBI COBEPIICHHBIMU MPH pe-
uuause» [2].

W3 mpuBeneHHBIX JaHHBIX HYXXHO MOHWMATh, YTO B ITOJIOBHUHE CIy4YaeB
OHH, TO €CTh MOLICHHUKH, UMEJIA U UMEIOT Ha CETOAHSIIHUN JeHb HElora-
LIEHHbIE CYAMMOCTH W HEKOTOpPBIE CUUTAIOTCA PELMAUBUCTAMH. Takum
00pa3oM, OHH MOTYT UMETh OTpaHUYEHHbIC TPEACTAaBICHHS, HO BIIOJHE XO-
potuii onbIT paboTHI ¢ Tene(OHHBIMU YCTPOMCTBAMHU B paMKax CBOEH mpe-
CTYNHOU JESITENIbHOCTH.

Takxe UMeI0TCA JaHHbIE, CBUJECTEIBCTBYIOIUE O HPABCTBEHHO-TICUXO-
JOTMYECKOH MOJCTPYKTYpE JUYHOCTH MOIICHHUKA: «aHTHOOIECTBEHHOE
MIOBE/ICHUE JIIOJIEH, MPOSBIAIONIEECS B 370YMOTPEOJICHUN aNKOTOJieM, Kak
NPaBUJIO, CIYXKUT NETEPMUHAHTON JUJIsl COBEPILLEHUS MPECTYIUIEHUN U Npen-
CTaBJsieT coOOM enuHBII M HENpEepBIBHBIA Mpolecc NpaBOHApYIIEHHUS,
OyIy4l KpUMUHAIbHO-KPUMUHOTCHHBIM (peHOMEHOMY [2].

[IpuunHON coBepLIEHUS NPECTYIUICHHS SBIAIOTCS HEYIOBIETBOPUTEIb-
HBIE COLMAIBHO-O)KOHOMUYECKHE YCIIOBUS, KOTOPbHIE BBIHY)KJAIOT Ha CO-
BEpILECHUS TaKUX AesHUi. Takum 0O6pa3oM NpecTymHUKaMU MOTYT SBISTHCS
JIIOJM U3 HEOJIAaromolydHbIX pailOHOB, CEMEM, T. €. OHU SIBIIAIOTCSA HYXIat0-
LIUMHUCSL.
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JanHass kaTeropusi JHIl, KaK U JPyrHe TpakIaHe, UMEIOT CBOW JIMY-
HOCTHBIC XapaKTEPUCTUKH KOTOPHIC IMO3BOJISIOT COCTABHTH IMOPTPET IIpe-
CTYITHUKA, CIOCOOHOTO HAa COBEPIICHUS KAKOTO-THOO MPECTYITHOTO JCSHHUS.
DTO JIMYHOCTHh MOIICHHUKA, UCTIOIL3YIOMIEr0 HOBBIE TEXHOJOTHUU, KOTOPHIC
M.B. Tannan u b.O. lllaBaneeB OTHOCAT JIULIO MYKCKOro mona 16-25 ner,
HMMEIOIIee CpeHee WM CPeAHee CIIeUaIbHOe 00pa3oBaHUE, 3a4acTyI0 HE
3aHATOE B TPYJOBOU cdepe MO0 BHINOIHSIIONIES HU3KOOIIIaunBaeMy0 pa-
6oty» [2].

W3 naHHBIX CIIOB CTAHOBUTCS SICHBIM, YTO TaKUE€ MPECTYIMHUKU HE SIBIIS-
FOTCSI CIIEIUAIHHO TIOATOTOBICHHBIMHA U O0yUYECHHBIMH JIIOJEMU, NESHUS, UX
MpeCTyNHAas ACTaIbHOCTh SBISETCS CIIOCOOOM OOECIeUeHHs] CBOETO Mare-
PHAIBHOTO OJIarOIOITyYHsl.

JlaHHbIe TULA UMEIOT PS TOMOJHUTENbHBIX YTOJIOBHO-IPABOBBIX Xa-
PaKTEPUCTUK, PACKPBIBAIONINX JHUYHOCTh. Tak aBTOpHI mwImyT: «J/laHHOE
JUI0 OOBIYHO HE UMEET CYIUMOCTH, XapaKTEePHU3yeTCs YBEPEHHOCTHIO B Ce-
Oe, cTpeMIIeHHEM K CaMOYTBEPXACHUIO M MOJYyYEHHUIO CPENCTB K JIOCTOM-
HOMY CYILLIECTBOBaHUIO» [2].

JlaHHbIE ClIOBa TOATBEPKAAIOT IIETIEBOE OOOCHOBAHHWE B COBEPIIEHUH
MPECTYMHOIO JIESHUA, a TAKXKE JAIOT PsiA AOMOJHUTEIbHBIX XapaKTEPUCTUK,
PaCKpBIBAIONINX YEePThl XapaKTepa MPECTYIHHKA, & UMEHHO YBEPEHHOCTH
B ce0e, CTpEMIJICHHE K CaMOYTBEP)KIIEHUIO y JAHHBIX JIMII C TOYKU 3PEHUS
BCEX MPHUBEIEHHBIX UCTOYHUKOB JICUCTBYET IIeJieBas yCTAHOBKA Ha IMOTyde-
HUE JIOTIOJIHUTENFHBIX CPEJICTB K MaTepUAIbHOMY OOECIICUCHHIO 33 CUeT
3JI0yIOTPEOICHUS JOBEPHUEM.

[IpecTynHUKH TNpU COBEPIICHHH CBOETO MOUICHHUYECKOTO JCsHUS
IMOHUMAIOT, YTO MOTYT OBITh OOHAPYKCHHBIMU U UCIIOJIB3YIOT OOJIBITIOE KO-
JINYECTBO PA3IMYHBIX HOMEPOB ISl KOHCIOUPALMU. DTO MOKa3aHO B HCCIe-
JIOBAaHWH TeJIe()OHHOTO MOIIEHHUYECTBA, OcyIecTBIeHHBIM Ky3pmuabM FO.A.
«Camul TIpeCTyIHHUKH TIPH COBEPIICHUHM MOUICHHUYECKUX ACHCTBUN TIOJb-
3YIOTCSI OTPOMHBIM KOJUYIECTBOM TeJIe(POHHBIX HOMEPOB, YTOOBI M30EKATh
BO3MOXXHOCTH OBITh Pa300JIAYCHHBIMH W 3aJlep’KaHHBIMH TPaBOOXPaHU-
TeNbHBIMH opraHamm» [3].

Takum 00pa3zoM, COCTaBIEHHE KPUMUHOJIOTHYECKOTO MOPTPETa MOIIICH-
HUKa, COBEPIIAIOIIETO XHIIEHHs B cdepe MHPOPMAIMOHHBIX TEXHOJOTHH,
MO3BOJISIET BBISIBUTH OCOOCHHOCTH XapaKTepa COBEPIICHHBIX JICSHUH, YTO
MTO3BOIISIET OTPEAEITUTh, Ha YTO OOPATUTh BHUMaHHUE MTPABOOXPAHUTEIHHBIM
OpraHaM, OCYIICCTBJISIONIMM NPO(PUIAKTUKY U MPOTHBOJCHCTBHE TaKUM
npectymuieHus M. O4eBHIHO, YTO €CTh KPUMHHOJIOTHIECKHE XapaKTePHCTH-
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KH, COBIAJAIOMIKE C OOLUIMMHU YepPTaMH KOPBICTHOTO MPECTYNMHHKA, OJHAKO
HCCIIEIOBAaHNE M aHAIN3 OCHOBHBIX HAay4YHBIX paboT MoKa3alii, YTO COBpE-
MEHHBIH MOIICHHHK HCIOJIb3YyeT HH)OPMAMOHHBIE TEXHOJIOTHH J10CTATOY-
HO YBEpPEHHO, YTO IIO3BOJIIET eMy OJ((EKTHBHO OCYIIECTBIATH CBOIO
MPECTYNHYIO AEATENBHOCTb. Takoe 3(PQEKTHBHOE NPUMEHEHHE HCKYC-
CTBEHHOI'0 MHTEJUIEKTa JOJDKHO HAONOAAThCS W B JICATENLHOCTH, CBS3aH-
HOW ¢ OopbOOH c mpecTymHOCThIO. HO mMOKa 3TO BBI30OB COBPEMEHHBIM
MPECTYNHBIM pEajusiM, CBOCBPEMEHHBI M I'PaMOTHBIH OTBET KOTOPOMY
MO3BOJIUT COKPATUTh YHCIIO TUCTAHIIMOHHBIX MOILIEHHUYECTB.
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HAJWYHBbIN, BE3HAJTUYHbIA
U IUPPOBOM PYBJIN

Hayunwii pyxosooumensv: Enugpanyee Anopeit Braoucnasosuu
Cmyoenm: /[puneeckas J/Ioooev Braoumupoena

HoBocubupckuii rocy1apcTBeHHBIN TEXHUYECKUH YHUBEPCUTET,

AnHoTtanmsi. CTaThs TOCBSIIEHA HCCICIOBAHMIO HAaJMYHBIX, OC3HAIMYHBIX
1 nudpoBHIX pyOseld. ABTOp paccMaTpHBAET BBITYCK M OOpalleHne KaXI0ro BHIA
py0us, a Takke OMpeAeIeT KaKUMU OOBEKTaMH TPAXIAaHCKUX IIPaB SBIISIOTCS pac-
CMOTpPECHHBIE AEHBIU. BBICKa3zaHa aBTOpCKas TOYKA 3PEHHS IO IOBOAY IPEHMY-
LIECTB U HEOCTATKOB BCEX BUAOB PYOIIEH.
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KuaroueBsbie ciioBa: pyons, OeHbrH, IU(PoBOi pyOis, Oe3HATUYHBIC, HATHY-
HBIE, OOpaIIeHue, BaTIOTa.

Py6np — egunanna BamioTel B Poccun. CymiecTByeT HECKOJIBKO BHIOB
pyOuieii: Hanu4HbIH, Oe3HaNU4HBI U unuppoBold. Hannuneie pyomu mpen-
CTaBJIEHBI MOHETaMH W OaHKHOTaMH, KOTOpPbIE MOYXHO HCIIOJIB30BATh IS
MIPOBEJICHHSI TIOKYIOK M OIIaThl YCIYT B OOBIYHBIX MaraswHax. besHaimd-
HOE HCIIOJIb30BaHKUE pYyOJsl MOApa3syMeBaeT OCYLIECTBICHUE IUIaTexen
C MOMOIIBI0 OAHKOBCKHX KapT, MOOWJIBHBIX MPHJIOXKECHUH WM MHTEPHET-
6ankuara. LlndpoBoit pydbms — 3TO coBpeMeHHas JIeKTpoHHas (popma Ba-
JIFOTBI, KOTOPasi MOJKET HUCIONB30BATHCS ISl OHJIAWH-TpaH3aKINi, HHBECTH-
UMl 1 Apyrux ¢uHaHCOBBIX onepanuid. Kaxasiii Bun pyOist umeer cBou
0c0OEHHOCTH M MPEUMYIIECTBA, YTO MO3BOJISAET BHIOMpATh Hauboee yao0-
HEI CTIOCO0 PacyeToB B 3aBUCUMOCTH OT CUTYAIIUH.

Brimyckarores pyonu crieayronmm oopazom:

OMUCCHUS HATMYHOTO PYyOIIsi OCYIIECTBISIETCS UCKIIOUUTENhHO bankom
Poccun. Ilentpanbhbiii 6ank P® Ha ocHOBe 3asBOK OAaHKOB OMpECIseT,
CKOJIBKO JIeHET OyIeT BBIMTYIIEHO U KaKOTO HOMHHAJIA.

JInkBuaHOCTS Oe3HANMUHOTO PyOis oOecmeunBaer bank Poccum, mo-
3TOMY MOXKHO CKa3aTbh, YTO BBIIYCK 3THX JEHET HE MPOUCXOOUT BOOOIIE,
7100 MPOUCXOAUT € MIOMOIIBIO0 OCTaTKa BaIIOTHI BBHIMYIEHHON B HATMYHOM
Bujae. TakuM 00pa3oM, PETysTOp pa3MellaeT JeHbI'd Ha CYeTax, C KOTOPBIX
MIPOBOASATCS OE3HAMYHBIE PACUETHI C KOMMEPUYECKIMH OaHKaMU U APYTUMHU
yYacTHUKaMH (DUHAHCOBOM CHCTEMBI.

Hudpossie pybdnm Beimyckatorcs uepe3 Llenrpanbubiii 6ank Poccuw,
KOTOPBIN CO3/aeT 3alMuch 0 MUQPPOBEIX pyOsx Ha cBoelt mathopme. Kpo-
M€ TOTro, omepaTop IUIaThOpPMBI MOXKET pa3Mmemiars MuppoBbie pyOau Ha
CUeTax yYaCTHHKOB CHCTEMBI, TAKHX KaK OaHKH, IIATeKHBIE CHCTEMBI, U
ke Ha cueTax OOBIYHBIX TPAXKIaH.

Takum obpa3zom, HU OIWH BHJ PyOiel HE MOXET OBITh BEHIMYIICH 0e3
ydactus banka Poccum.

PasHoBUAHOCTH pyOIieli Takke BIAMICT U Ha UX OOpalleHHe, B KOTOPOM
OHHM B IIEJIOM B3aUMOCBSA3aHBI, a HHOTJIA U MOX0KU. Hamuunei pyoms uc-
TIOJIB3YIOTCS TSI OTLIATHI TOBAPOB M YCIYT, & TaKXKe IJIsl CHATHS HATHYHBIX
c 0aHKOBCKHMX c4eTOB. be3HamuuHbIil pyOnb MCHONB3yeTcs Uil Oe3HaIny-
HBIX IUIaTEXel, TAKUX KaKk OaHKOBCKHE IEPEBOJIBI, TUIATESKH KapTaMmHu, WH-
TepHeT-aTexu. [{ndpoBoit pyOas HCIONB3yEeTCS U1 OHJIANH-TUIATEXKEH,
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MEPEBOJIOB U OIEpallHii, aHAIOTUMYHO OC3HAMYHBIM PYOJIsIM, HO C JOIOJ-
HUTEIHHBIMHA BO3MOXKHOCTSIMH, HAIPUMEP, JIJIST CMapT-KOHTPAKTOB.

Ecmn paccmarpuBaTh pyOin Kak OOBEKTHI TPAYKAAHCKHUX MIPaB, TO MOXK-
HO Cpa3y 3aMeTuTh pa3nnuus. HamudHeie pyOnu SBISIOTCS Pa3HOBUIHO-
CTBIO BEIIICH, TaK KaK OHU MaTepualbHbl. be3HanuuHbie U UQPPOBLIC pyOIH
B CBOIO OYepe/Ib SBISIOTCS HUMYIIECTBEHHBIMY ITPABAMH.

Takum 00pazom, KaKABIH BHUI pyOJIsl IMEET CBOM NMPENMYIIEeCTBa U He-
nocratku. HaauvHble pyosam TOCTYIHBI BceM, Jaxe 0e3 0aHKOBCKOTO cue-
Ta, HO Y HUX €CTh PUCK KPakH, OJJIEIKH, a TAKXKE CI0KHOCTH C XpaHEHU-
€M W TPaHCIOPTHUPOBKOW OOJBIIMX CYMM. be3HaJMYHBIE IACHBIH — OTO
0e301acHOCTh, CKOPOCTh, yIOOCTBO M BO3MOXHOCTH KOHTPOJISI PAacXOJIOB,
HO B TO € BpeMs ¥ HEOOXOJUMOCTh HAaTH4Usl OAHKOBCKOTO CU€Ta, KOMIC-
CHOHHBIE COOPBI, HEBO3MOKHOCTh UCIOIB30BaHUS 0€3 TOCTyNa K UHTEPHETY
nmn 6ankomarty. L{udpossie pydban MMEIOT BO3MOXKHOCTH HCIIOIH30BaHUS
B CMapT-KOHTPaKTaX, a TaKKe MOTEHIMAIHFHYI0 BO3MOKHOCTh HCIOJB30Ba-
HUS B «YMHBIX» KOHTPaKTax W aBTOMAaTH3aIK (PMHAHCOBBIX OIEpanuii, HO
B JIaHHBI MOMEHT TOKa B CTaJIUU MIJIOTHOTO 3aITyCKa U TOCTYIIHBI OTpaHu-
YEHHOMY KPYTY JIHIL.
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YK 342.56

ITPABOBOE PEI'YJIMPOBAHUE BOIIPOCA
JEKJIAPUPOBAHUSA 10XO10B
COTPYJHUKAMMU CYJA B PAMKAX
IMPOPUJTAKTUKHU KOPPYIIIINN

Hayunwiit pykosooumens: Caguenko [Amumpuii Anexcanopoéuu
Cmyoenm: Epwkoea Haodesxncoa Braoumuposna

Cubupckuii THCTUTYT ynpasiieHus — (puman Poccuiickoit akageMun
HapOJHOTO XO3SHUCTBA M TOCYIapCTBEHHOM ci1y)0bI ipu [Ipesnnente
Poccuiickoit @enepanuu,

AHHoTaums. B cratbe paccMaTpuBaeTCs BOIIPOC O IIPABOBOM PETYJIIMPOBAHHH
BOIIPOCa JACKIAPUPOBAHUS JOXOJIOB COTPYIHHUKAMH CyJla B PaMKaxX MPO(HIaKTHKH
koppymiui. OTMeUeHBbI CYIIECTBEHHBIC MPOOJEMbl B YaCTH IPEIOCTABICHUS CO-
TPYJIHUKAMHU CyJa CBEJEHUI O CBOEM MaTepHajbHOM IOJIoKeHHH. [IpoBeneH aHa-
mu3 3(GHEKTUBHOCTH MeXaHW3Ma JICKJIApUPOBAHUS JTOXOJIOB COTPYAHHKAMH CyJia
IMOCPEACTBOM METO/Ia OIpoca MHEHUHN cyAeii U coTpyaHHKOB COBETCKOr0 paloOHHO-
ro cyaa r. HoBocubupcka. Beicka3zaHa aBTOpCKash TOUKa 3PEHHUS IO JTaHHOMY BO-
pOoCY, MPEANPUHSATA MOMBITKA e¢ 000CHOBAHHUS.

KioueBble cjioBa: IMpaBOBOE PETYIMPOBAaHHE, NPEIOCTABICHHE CBEIACHHM
0 J0XO0/aX, pacxo/axX, UMYyIIECTBE H 00A3aTEIBCTBAX UMYIIECTBEHHOTO XapaKTepa,
MepbI TPOQUITAKTHKYA KOPPYIIIHH, IIPOTHBOICHCTBHE KOPPYIIIHH, CYI.

Cyn sBISeTCS HE3aMEHUMBIM WHCTPYMEHTOM ITPaBOBOTO TOCYAapCTBa,
KOTOPBI TapaHTHPYET CHpPaBeUIMBOCTh, 3aIUINAET TpaBa U HHTEPECHI
rpakaaH. BMemaTenbCcTBO KOPPYNIIMOHHBIX MPOSBICHUN B JEATEIHHOCTD
CyJlla CYIIECTBEHHO IOJPBIBACT BEPY TPaKJaH B CIPABEIIUBOCTh U HaJJe-
KA MOPSAA0K IETOMPON3BOACTRA.

OpmHoli M3 0COOCHHOCTEH pealn3alldd Mep 110 MPOTHBOJASHCTBHIO KOP-
PYIIHH B CYJIE ABISAETCSA PETYJISIPHBIC IIPOBEPKHU CyIeH U COTPYIHHKOB Cyaa
Ha HallM4ue KOPPYMNIIMOHHBIX CBs3eh W 3moymnorpedienuit [1, 2]. Kak usz-
BECTHO, B paMKaxX JeKJIapalliOHHOH KaMIIaHWM PaOOTHHKH CyAcOHOH cu-
CTEeMBI 00513aHBI IPEIOCTaBUTH HH(POPMAIINIO O CBOMX JIOXOJIaX, HMYIICCTBE
1 00s3aTeNIbCTBaX MMYIIECTBEHHOTO XapaKTepa, a TakKe Te K¢ CBEICHUS
B OTHOIICHHWH CBOETO CympyTa (CYNpyrd) M HECOBEPIICHHOJIECTHUX JCTEH
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MTOCPEACTBOM COOCTBEHHOPYYHOT'O 3alOJHEHHUS CIIPABOK C HCIIOJIb30BaHUE
CIIeIMAIM3UPOBAHHOI0 MporpamMmmMHoro obecreuenus «CrpaBku BKy» [3].
Yka3aHHBIE CBEJICHUS Pa3MEIAIOTCs Ha O(DUIIMANBHBIX calfTax YTpaBlIeHUS
CyneOHOro aemapTaMeHTa W PailOHHBIX (TOPOJCKHUX), TapPHU30HHBIX BOCH-
HBIX CYJIOB COOTBETCTBYIOLIETO MYHHIIMIIAIHHOTO 00pa3oBaHUs. DTO Tpe-
OoBaHHE MPHU3BAHO 00ECIIEUNTH MPO3PAYHOCTHh U KOHTPOJIb 32 BO3MOKHBIMU
KOH(MJIMKTaMH UHTEPECOB, a TAK)KE MPEAOTBPATUTH KOPPYIIHIO U HE3aKOH-
HOe oboramieHue.

Onnako, HECMOTPS HA TO, YTO O0S3aHHOCTH MPEACTABIATH TAKUE CBEJIC-
HUS CYIIECTBYET YXKE€ NTaBHO, MHOTHE COTPYIHUKH CyJa CTAIKHUBAIOTCS
¢ mpoOieMoil HEMOHWMaHWsS TpeOOBaHWUH K MPEACTABICHHUIO CBEICHHUM
0 J0XOfax M pacxoaax. YacTo OTCYTCTBUE SICHBIX MHCTPYKIUH U O0YUYCHHS
MIPUBOJNT K OMKOKAM W HETOYHOCTAM B OTUETaX, YTO B CBOIO OYepe.b, 3a-
TPYIHSET TMOCIEAYIOMYI0 aHATUTHIECKYIO paboTy U MPUBOIUT K TOTIOIHU-
TEJNBHBIM 3aTpaTaM Ha MCIIPaBJICHHE OMTHOOK.

C nenpio m3ydyeHus Bompoca 3PPEeKTHBHOCTH TaKOW Mepbl MpOoQUIIaK-
THUKH KOPPYMIIMH KaK MPEAOCTaBICHUE CBEICHUH CYIbIMH U COTPYIHUKAMU
Cy/la 0 CBOEM MaTEPHAILHOM TIOJI0KEHUN OBLIO TIPOBEICHO UCCIIEIOBAHUE,
BBIOOPKY KOTOpPOTO cocTaBwin 48 demoBek — 12 cyxeit, 10 MOMOIIHHUKOB
cyaei m 14 cekperapeil CymeOHBIX 3acelaHui, 12 CHCIIHAINCTOB U KOH-
CYJIbTAaHTOB, W3 KOTOPBIX TPO€ — HAYAIBHHUKU OTACNIOB TPaKIaHCKOTO
¥ YTOJIOBHOTO CYAOIIPOM3BOJICTBA, a TakKe oOmiero ormena. BeIOOpKy co-
craBwid 90 % sxenmuH u 10 % myxuuH Bo3pacrta oT 22 g0 58 net. Uccne-
JIOBaHUE MPOBOAMIIOCH B MEPHOJ JEKIapalMoHHON Kammanuu ¢ 10 sHBaps
2024 r. mo 30 anpens 2024 . Ha 6a3e CoBerckoro paiiorHoro cyaa r. Ho-
BOCHOHMpCKA.

B pesynpraTe uccnenoBaHMs YCTAaHOBJIEHO, YTO 3HAYUTENIbHAs YacTh
omnpoireHHBIX — 46 % (22 demoBeka) u3 100 % (48 yenoBek) HE CUMTAIOT
npencraBieHne wHpopManuu o m0xomax 3((EKTHBHBIM HHCTPYMEHTOM
B O0oprOe ¢ koppymnmmeit. [Ipn 3anodHeHnH CIIpaBOK O MaTEePHAIBLHOM II0-
noxenun 79 % (38 yenoBeKk) peCOHICHTOB CTOJIKHYJIHCH CO CIIOXKHOCTSIMHU.
Uucio onpoIieHHbIX, KOTOPHIE MPHY 3a0OTHEHUH CBEICHHM 0 MaTepUaIbHOM
TTOJIOXKEHUHN o0parmanuch K MeToaqudeckuM pekoMeHaanss MuHucTepcTBa
Tpyaa Poccun nipu 3amonmHeHny cripaBky, coctaBuiio 89 % (43 uenoseka) [4].
BonbIIMHCTBO COTPYIHHUKOB CyJla pEIIMiIN CBOM Bompoc, HO 11 % (5 geno-
BEK) OMNPOIICHHBIX HE YaJ0Ch MOMYyUYUTh HAAJIEXkKAIIEee Pa3bsiCHEHUE, KOTO-
poe UM OBLUIO HYKHO.
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Jloctatouno OoJbIIoe KOIU4IecTBO ompormreHHbIX (71 %, 34 demoBeka)
MOJIAral0T, 4TO PEKOMEHJIAINK, pa3pabdoTaHHble MHHUCTEPCTBOM Tpyda
Poccun, aBAsAOTCA B IMOTHOW Mepe MOJHBIMHM M TOCTYITHBIMHU JJIs TTOHUMA-
Hus. [IpumedarensHbIM SBISIETCS TOT (DaKT, YTO HA OJWH W3 OMPOIICHHBIX
(0 %) He oOparmiancs HENOCPEICTBEHHO B MUHUCTEPCTBO TPYIa U COIHATh-
HOM 3amuThl Poccuiickoit @enmepanuy ¢ BOIIPOCOM O 3alOJIHEHUH CIPaBKU,
3aIpOCOM O Pa3bSICHEHUHU TE€X WU MHBIX MOJIOKEHUH MEeTOINYecKux peKo-
MeHmarui, ogHako 81 % (39 denmoBek) ONMPOIICHHBIX OOpaIlanch 3a II0-
MOIIBIO K yIosTHOMoueHHOMY B COBETCKOM paitoHHOM cyne T. HoBocubup-
CKa JHIy B OOJIACTH TPO(IIAKTUKA W TPOTHBOJCHCTBUS KOPPYIIHUA —
ITOMOIITHUKY TIpeacenareis cyna, 79 % (38 denoBek) u3 KOTOPHIX IMOTYYHITH
MIOJIHBIE M Pa3BEPHYThIE PEKOMEHJAIIMN OTHOCHUTENILHO 3aIlQJIHEHUS CIIpa-
BOK. [IpuBeeHHOE 00CTOSATENLCTBO TOBOPHT O MPEAMOYTEHHH COTPYTHUKOB
CyJla paspematb BOIMPOCH B Mpenelax MeATEIbHOCTH TOCYAapCTBEHHOTO
oprana — CoBeTckoro paiioHHOTo cyna r. HoBocuOupcka U BRICOKOM JIOBE-
pUH COTPYIHUKOB CyJa YIOJTHOMOYCHHOMY JIMITy — IIOMOIIIHHUKY TIpencena-
TeJs cyna.

[To pesynbraTam Hccie0BaHUS MOXKHO BBIBECTH CIIEAYIOIIWA BBIBOI —
HECMOTpsI Ha TO, YTO 3HAYUTENbHAS YaCTh PECIOHIICHTOB CUUTAIOT WHCTH-
TYT JCKJIAPUPOBAHHS JOXOJOB HE CaMbIM 3(()EKTUBHBIM HHCTPYMEHTOM
B pamMKax OOphOBI C KOPPYIIIHEH, OHAKO B paMKaX JCKIapallHOHHON KaM-
MaHUM OHU JIOCTATOYHO YacTO o0OpamaroTcs K MeTOAUYECKUM PEKOMEH 1a-
MM, CYHTAIOT €r0 Ba)XHOM COCTABJIAIOIICH NpU MPEACTABICHUU HMH
CBEJICHUH O JJOXO0/aX, IOCKOJIBKY OHH 00€CIIeUMBaIOT eIMHOOOpasne u mpa-
BHJILHOCTh 3aIIOJTHEHHS COOTBETCTBYIOIICH (DOPMBI CIIpaBKHU.

CTaHOBUTCS OYEBHUIHA HEOOXOIMMOCTh VIYUIICHHS WHGOPMAIMOHHON
KaMIaHWuU ISl COTPYIHUKOB CyIa, MPEIOCTaBICHUS MM TOAPOOHBIX WH-
CTPYKIUH U 00ydYeHHE 10 NpaBUjIaM TPEACTABICHHS CBEICHUN O JT0X0IaX
u pacxogax. K coxayieHnro, B HacTosIee BpeMs, MOa00HbIE OOyYeHHS B
Cylax HE TPOBOMSTCS, MOSTOMY HET TapaHTUW, YTO CBENEHUS, MPEICTaB-
JICHHBIC COTPYAHHKAMU cyAa, 00JagaroT CTOJIb HEOOXOIAMMON TOYHOCTEIO,
HaJIS)KHOCTHIO M PO3PAYHOCTHIO.

Takum 00pa3oM, MPOTHBOJCHCTBHE KOPPYIIIMU B POCCHHUCKOH Cyme0-
HOH CHCTEME — 3TO HEOTHEMIJIEMBIH DJIEMEHT HOCTIDKEHHUS OoJiee CIpaBe/l-
JMBOTO M OOBEKTHBHOTO pa3pelieHHs CYICOHBIX CIOPOB M 3alUTE IPaB
W HHTEPECOB TpakaaH. [Ipo3padHocTh M JOCTYIHOCTh HH(pOpMAIUH B 00J1a-
CTH TIPEAOCTaBIICHUS CBEJACHUN O MAaTepHUATHHOM IIOJIOKCHHH, a TaKXKe
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aKTHBHBIE MEpPHI 110 MPOTHBOICHCTBHIO KOPPYILHUH CO3MAAyT YCIOBUS H
CTaHyT BaXXHBIMHU IIaraMyv Ha IIYTU K Pa3sBUTHUIO YCTOﬁqHBOﬁ 1 HE3aBUCHU-
MO cy1e0HON CHCTEMBI.
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CubupcKuii yHUBEPCUTET MOTPEOUTENBCKON KOOTIEpaun
AHHoTaums. B cTaThe paccMaTpHBalOTCS BONPOCH (OPMHUPOBAHUS M UCIIOIb-

30BaHUS CPECTB MEHCHOHHOTO M COLMAIBHOTO CTPAaXOBAHMUS HA COBPEMEHHOM 3Ta-
nie. PaccMOTpeHbI BONIPOCH! CTAHOBIIEHUS, Pa3BUTHS MeHCHOHHOTO (hoHIa U (oHma
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COI[MAJIBHOTO CTPAXOBaHUsS, X PEOPraHU3ALUs, CO3JAHUE €JUHOTO COLMATBHOTO
¢onma Poccrn.

KaroueBsbie cioBa: QoHABI, COIMATBHOE CTPaxXOBaHUE, (POPMHUPOBAHUE H HC-
MOJIL30BaHKE CPECTB, IICHCUH, TTOCOOUS.

Poccwiickass @eneparnus sIBISE€TCS COLMANBHBIM rocyaapcTsoM [1], mo-
JUTHKA KOTOPOTO HampaBiieHa Ha (GOPMHUpPOBAHUE YCIOBUH, 00eCIeYrBar0-
X JTOCTOWHYIO JKH3Hb U CBOOOJHOE pa3BUTHE YelloBeKa. Kakmprit rpax-
JAHWH VIMEET MPaBO Ha YPOBEHb JKU3HH, HEOOXOIUMBIN IS OOecTIieueHUs
3JI0POBbSI, HATTMYHSI IUTAHUS, OJICHKIBI, )KAIbS, MEIUIIMHCKOTO 00CITy KHBa-
HUS, COIMABHBIX YCIYT B Cllydae OoJie3HH, 0e3pa0OoTHUIIbI, NHBAIUTHOCTH,
MTOTEPH KOPMUJIBIIA, I BOCIIUTAHUS JETEH U PYTOro HEIOCTaTKa CPENICTB K
CYIIECTBOBAHUIO, MIPU 3TOM €My TapaHTHUPYETCs COIMaIbHOEe 0OecIiedeHue,
3a CYET CPECTB OIOKETOB BCEX YPOBHEH, COITMABEHOTO CTpaxoBaHus [2].

Pa3BuTHE NMEHCMOHHON CHUCTEMBI W COLIMAIBHOTO CTpaxoBaHusi B PO
CIIelyeT paccCMaTpUBaTh C APEBHUX BPEMEH: HAUMHAS OT KOPMJICHHS BOCH-
HOCITY>KallluX TICHCUOHEPOB, HAJCJICHUEM UX 3EMIJICH; CTpaXxoBaHUEM pabo-
YUX OT HECYACTHBIX CIy4aeB; BBEIEHHEM MPOICHTHHIX HaJ0aBOK, IMEHCHUI
3a BBICJIYTY JIET, C YY€TOM BPEIHBIX YCIOBHH TpyJa; 0OCCIIEUCHHEM MMOCO-
OMSAMH B CBSI3H C 00JI€3HBI0, OEPEMEHHOCTRIO M pOAaMH, YBEULEM; BBEICHHE
WHWBUIYAILHOTO;, BBEICHUEM MEPCOHU(PHUIIMPOBAHHOTO Y4€Ta; MHOTO-
YPOBHEBOHW CTPYKTYpHI: 0a30BOH, CTPaxOBOH W HAKOIMUTEILHOW YaCTH;
obecrieueHue MyTEeBKAMU HAa CAHATOPHO-KYPOPTHOE JICUYCHUE, TEXHUYCCKH-
MU CpPeICTBAMH PEaOMIINTAINH;, Y9eT TPYJOBOTO CTaka, MPUMEHEHHE KO-
3¢ (HUIUEHTOB, BO3MOXHOCTh YBEJIMYCHHSI TICHCUH 33 CUeT 0o0Jiee MO3THEr0
BBIXO/Ia Ha He€; yCTaHOBJIEHHE HOBOTO BO3pacTa BBIXOja Ha meHcuro. [len-
CHOHHASI CHCTEMa M COIIMAIIBPHOE CTPaXOBaHHE IMPOUJS YCOBEPIICHCTBOBA-
HHE€ U MOJEPHU3ALUIO, CTAJI OCHOBOM COBPEMEHHOW MEHCUOHHOMN CUCTEMBI
U COIMANILHOTO cTpaxoBaHusi Poccuu B Hactosiiee Bpems. B 2023 r. B 1e-
nax 0oJiee OmMepaTHBHOTO pykoBojacTBa doHmamu [leHcnonuwni Gouny PO
ObUT peopraHu30BaH M NpucoeauHeH K DOoHIY COIMATBHOTO CTPaxXOBaHHS
P® [3].

@oHJ MEHCUOHHOI'0 U COLUANIBHOrO cTpaxoBaHusl Pocculickoilt @enepa-
MU SBISETCS CAaMOCTOATEIBHBIM TOCYJapCTBEHHBIM BHEOIOKETHBIM
¢donnom. I'maBHOU 3anmaveil (oHIA SBISETCS YIPABICHUE JICHEKHBIMH
CPeICTBaMH, aKKyMYJIALUS U Tiepepaciipe/ielieHne ASHEXHBIX CPEICTB, UC-
MOJIB3YEMBIX ISl OCYILIECTBICHUS BBIILJIAT PA3IUYHBIM KATErOPUSIM Hacele-
HUS: B BUJE TPYIOBBIX, BOSHHBIX U COIMAIBHBIX TIEHCHIA, TIEHCUH 110 WHBA-
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JMOHOCTH, MOcoOuil Mo yxony 3a peOeHKOoM, mocoOuil Mo cirydaro morepu
KOPMMWJIbI[A, KOMIIEHCAITMOHHBIX BhIIaT. OcHOBHBIMU (QyHKIusMH DoHna
SIBIITIOTCSL  TIONTyYE€HUE CTPaXOBBIX B3HOCOB, BelCHHE WH(GOPMAIIMOHHBIX
YYETOB Tpa)k/laH, WHBECTHIIMU JCHEXKHBIX CPEICTB 3aCTPAXOBAHHBIX JIHIL
B IICHHBIE OyMaru, pacueT ¥ Ha3Ha4YCHWE NEHCH W MOCcOoOWH, B3auMoIeH-
CTBHE C JPYTMMH CTpaHaMH MO BONPOCaM IEHCHOHHOTO OOeCIedeHus
u apyrue [4].

BropkeT GoHIa TEHCHOHHOTO U COITUATIBHOTO CTPaXxOBaHHS - 9TO popma
MOJTyYeHUs] M PACXOJOBaHUS JICHEKHBIX CPEJICTB Ha IENH 00S3aTEIBHOTO
MIEHCHOHHOTO CTPaXOBaHUS M BBHIIUIATHI TOCOOMH, O6romkeT doHma hopmu-
pyercst 3a cueT:

— CTPaxoOBBIX (ITEHCHOHHBIX) B3HOCOB, MIEPEUNCIIEMBIX padoTomaTesieM
(54 %);

— cpenctB DenepansHoro Oromketa (43 %);

— CYMM II€HEH U WHBIX (DMHAHCOBBIX CaHKITHH;

— JIOXOZIOB OT MHBECTHPOBAHHS HAKOIUICHHBIX CPEACTB B pa3IMYHbIC
AKTHUBBI: OOJUTalllu, ETIO3UTHl H TOCOyMaru;

— 0OPOBOJIBHBIX B3HOCOB (PM3NUECKUX JIUIl U OPTaHM3alNH, YIIaunBa-
€MBIX UMH B KQUeCTBE CTPaxOBaTeJICH UM 3aCTPAaXOBAHHBIX JIVIL;

— CpEeICTB BHIMJIATHOI'O pe3epBa Uil OCYLIECTBICHUS BBITUIATHI HAKO-
NUTEIbHOU YaCTH TPYAOBOM NEHCUH IO CTAPOCTH;

— CpeICTB MEHCHOHHBIX HAKOIUICHWH 3aCTPaxOBaHHBIX JIMI, KOTOPHIM
Ha3Ha4YeHa CPOYHAS NIEHCHOHHAS BBITLIATA;

— KOH(HMCKOBaHHBIX JEHEXKHBIX CPEJICTB, MONYUYEHHBIX B pPE3yiIbTaTe
KOPPYNIIMOHHBIX MTPaBOHAPYIIEHNH 1 HHBIX HCTOYHUKOB (3 %).

HaunGonpmmii 00beM pacxomoB (hoHIa HIIET:

— Ha BBIIIATH IEHCHH U mocoOuii rocyaapctsa (77 %);

— rocyaapcTBeHHbIE eHCHH (5 %);

— couuaabHble BeIIATH (7 %);

— MarepuHCKkuid karmutain (5 %);

— OTYHCJICHHS Ha TIOKPHITHE PACXOJOB IO WX JOCTaBKE M TEpECHUIKE,
KOTOpPBIC B COOTBETCTBUH C 3aKOHOJIATEIHLCTBOM BO3BpAIAIOTCS B (POHI MO-
CPEACTBOM IEPECHUIKU U3 (eaepanbHOro O0KeTa;

— Ha KalWTaJlbHbIE BIIOKEHUS, alllapaTHOe W MporpaMMHOe obecrede-
HUE aBTOMAaTHU3UPOBAaHHOW CUCTeMBI (oHJIa, PrHAHCOBOE OobOecreueHue co-
TPYIHUKOB M TTOJIEPIKKY paOdoThI POHMA;

— wuHble pyakuuu (6 %).
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IIpennonaraemplii pasmep MEHCUU OINpENENseTcsl B 3aBUCUMOCTH OT
pa3Mepa OTYMCIICHUH B (JOHJ MEHCHOHHOTO M COIMAJIbHOTO CTPaXOBaHUS
P®, mpomsBomuMbIX paboTomareieM, cTaka paOOTHI W HHBIX YCIOBHI.
B 3aBucumoctr OT HHQIAIHAA 3a TPEABIAYIIANA TO TPAKIAHAM €KETOTHO
MepeCMaTPUBAIOTCS TICHCUU, TOBHIIIAIOTCS HAa OMpPENCTICHHBIC IMPOILICHTEHI.
Bromker ®oHIa MEHCHOHHOTO U CONMANBHOTO CcTpaxoBaHus PD kak 0CHOB-
HOHM NIOKyMEHT ompenemsieT GUHAHCOBOE OOCSCIECUYCHHE COIMAIBHBIX CIIOEB
HACEJICHUS, COJICPKUT MHOTO BaXKHBIX 0053aTENIbCTB MO (PMHAHCOBOW CTa-
OWTM3aIui CHCTEMBI U OOECTeUeHHS CBOEBPEMEHHOM BBITUIATHI TIEHCHIMA.
OTBETCTBEHHOCTP 3a HEIENEBOE PacXOJ0BaHUE JICHEXKHBIX cpencTB PoHma
IIEHCHOHHOTO W COITMAIBHOTO cTpaxoBaHus P®D ompenemsieTcss B COOTBET-
CTBUU C 3aKOHOAATENbCTBOM PD.

B mensx obecrieueHus crabmmm3anuu GuHAHCOBOTO TojiokeHns PoHma
MEHCUOHHOr0 U COIMajbHOro crpaxoBaHus Poccutickoit denepannu pexo-
MEHJyeTCsI:

— MIOBBICHTh COOMPAaeMOCTh MEHCHOHHBIX B3HOCOB 3a CYET PACIIMPEHUS
epCOHN(HUIIMPOBAHHON 0a3bl TUIATEIBIINKOB B PE3yNIbTaTe BHEAPEHUS HO-
BBIX UMEHHBIX HAKOITUTEIbHBIX CYCTOB;

— CTUMYJIUPOBAaTh Yepe3 CUCTEMY UMEHHBIX HAKOMUTENBHBIX CYETOB 00-
Jiee MO3AHUN BBIXOJI Ha TEHCHIO;

— IPOBOJUTh JKECTKYHO IPHUBSA3KY BEJIUYMHBI TMOCTYIUICHHH B DOHI
K pa3Mepy MeHCHOHHBIX BHITUIAT;

— B mensax 3QQPEeKTUBHOTO TUTAHUPOBAHUS PacXoda IACHEKHBIX CPEICTB
®doHa TPOBOAUTH PACUET CPEAHECTATHCTUYECKON IMPOIOJDKATEIHFHOCTH
JKU3HU TIEHCUOHEPA;

— obecrieueHre aApeCcHOCTH COIMATBLHOW MOMOIIU TeM Tpa)kIaHaM, KTO
peabHO B HEH HYXKIAeTcs, ¢ JOXOIaMH HIKe O(UITHAIBHOTO MTPOKUTOYHO-
ro MUHUMyMa

— UCIIOJIB30BaTh Pa3jinyHbie OPMBI U BUJBI IEHCHOHHOTO M COIUAIIb-
HOTO 00ecITeueHUs TpaXkIaH.
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MPOBJEMBI MPUMEHEHMS CPOKOB HCKOBOW
TABHOCTH
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HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCUTET

AHHOTanus. B craThe paccMaTpuBarOTCs IOHATHE U 3HAYEHUS] CPOKA UCKOBOU
nmaBHocTH. [IpoBoanTCs aHAMM3 CyneOHOM MPAaKTUKH MOKA3BIBAIOLIHNA, YTO IO BO-
IIpocaM NPUMEHEHUS! CPOKOB MCKOBOW JABHOCTH CYIIECTBYIOT mpobusemsl. [Ipemia-
TaroTCd BapUaHThI UX PCIICHUS.

KnioueBble cii0Ba: cCpok MCKOBOI AaBHOCTH, C/ENKA, UCYHCICHHUE, NTPHOCTA-
HOBJICHHE, TIEPEPHIB, IPUMEHECHHE.

HckoBolt maBHOCTBIO, coriacHo cratbe 195 I'paxmanckoro Kopekca
Poccuiickoit ®enepaunu (nanee — 'K P®), npusHaercst cpok i 3alinThl
IpaBa 10 MCKY JIMIA, IpaBo KOToporo HapyiieHo [1]. Eciu rosoputs Oonee
pa3BEPHYTO, TO — MCKOBas JaBHOCThH MPEICTABISIET cOOOM OmpeneneHHbIN
MIepHOJ BPEMEHH, B TEYEHNE KOTOPOTO JIUIO, CyOBEKTUBHOE MPaBO KOTOPO-
ro HapyIIeHO, HUMEET BO3MOKHOCTh Cy/IeOHON 3alIuThl cBoero npasa. Cpok
WCKOBOW TaBHOCTH MMEET 3HAYEeHHE IS PEIICHUsI BOIIPOCOB 3aIIUTHI TPAXK-
JAHCKUX TIPaB, BeIb OH 0OecleunBaeT yCTaHOBJICHUE OanaHca MEXIy UHTe-
pecamu CyOBEKTOB, CTUMYIIUPYS HX, KaK YYaCTHUKOB I'PaXTaHCKHUX IIPaBO-
OTHOLICHWH K HaJuleXxalleMy HCIIOJHEHUIO OOS3aHHOCTEH M aKTHBHOMY
OCYIIECTBJICHHIO MTPUHAUICKAIINX UM TIpaB [2].

Crnenyer BBIICIUTH UCKOBYIO JaBHOCTH B OOBEKTUBHOM U CYOBEKTHB-
HOM cMbIcie. B OOBEKTHBHOM CMBICIIE HCKOBas NaBHOCTb MPEICTABISET
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co00# rpakJaHCKO-IIPaBOBON MHCTHUTYT, I/I€ CUCTEMAa HOPM 3aKOHOAATEIIb-
CTBa HEIMOCPEACTBEHHO CBS3aHHA CO CPOKOM 3aIMTHI TPAXKTAHCKUX TPaB.
B cyObekTHBHOM CMBICIE, HCKOBas AaBHOCThH IMPEACTaBiIsIeT coOoil mpasa
T, MHTEPECHl KOTOPOTO OBUIM HApYLIEHBI, BOCHOJB30BATHCA CPOKOM
JUISL 3alUTHl HAPYLIEHHBIX rpaxkaaHckux npas [3]. Tak, Hampumep, cyn 4a-
CTHYHO YIOBJETBOPHJ TpeOOBaHHSA OaHKa K KPECThIHCKOMY XO3AWCTBY,
UII — rnaBe KpecTbSIHCKOTO ((epMEepCKOro) XO3SHMCTBA, KUIULIHO-CTPOH-
TEIBHOMY MOTPEOUTEIHCKOMY KOOIIEPaTUBY, (PM3NIECKOMY JIMILYy O TPU3HA-
HUU HENEUCTBUTENBHBIMU: OTOBOPA MOPYUYUTENbCTBA, CACIKHU 10 TIepeaaye
TOBapa 0 HaKJIAaJHBIM, CIIEIKH MO TOIYYSHHUIO ACHEXHBIX CPEICTB IO pac-
XOAHBIM KaCcCOBBIM OpZiepaM, ZOroBopoB 3aiima. Cyn o0paTHi BHUMaHHE Ha
TO, 4TO W3 cMmbicia ctateu 195 'K P® cneayer, uto cymeOHas 3ammra
HapyIIEHHBIX TPaKAAHCKUX IIPaB rapaHTUPYETCs B MpelesiaX CPOKa MCKO-
Bort maBHoctH [1]. B 'K P® u B m. 1 IlocranoBnenus Ilneayma BC PD
Ne 43 roBopuTcs, 4TO CPOK UCKOBOH AaBHOCTH MPEACTABIAET cOOO0M «CPOK
JUTA 3alIUTHl HAPYIIEHHOTO CYOBbEKTHBHOTO IPAYKAAHCKOTO TpaBa KOHKPET-
HOTO Juuay [2].

I'paxxnanckuit Konekc paznuyaer aBa BUJla CPOKOB MCKOBOM J1aBHOCTH:
001Kl CpoK (COCTaBIIET TPU TOJla U IPUMEHSETCS BO BCEX CIydasx, €CIU
MHOE HE YCTaHOBJEHO 3aKOHOM) M CHEIHAaJbHBIA CPOK (3aKOHOM MOTYT
OBITH YCTAHOBJICHBI COKpAIIEHHBIE MM HA000pOT OoJee AUTENbHBIE CPOKU
10 CpaBHEHHE C OOMMM CpokoM). B kadecTBe mpumepa OOIIETro Cpoka
HCKOBOH IaBHOCTH MOXKHO IPHUBECTH B3BICKAHHE HEYCTOWKH (TIE€HH, LITpa-
(ha), KOTOPEIH 1O 00IIEeMy MPaBUITy COCTaBIIAET Tpu roga. OcHoBHas PyHK-
LU CHEIUAIBHBIX CPOKOB 3aKJIHOYAETCS B CTUMYJIMPOBAHMHM CKOPEWIIETOo
MIpeIbSIBICHNS UCKA [Tl TPAaBWIIBHOTO pa3perienns nena. [lonoOHbie cpoku
YCTAHABIUBAIOTCS B OTHOLICHWM HENCHCTBUTENBHBIX cAelok (ctaThs 181
I'K P®). Takxe, CymecTByl0T CyObEKTUBHBIA 1 OOBEKTHBHBIN CPOKH HCKO-
BOil maBHOCTH. TeueHne cyObeKTUBHOTO CPOKa MCKOBOM AaBHOCTH HauyMHa-
€TCs CO JIHA, KOTJa JIUI0 y3HAIO FUIH JOJDKHO OBLIO y3HATh O HAPYIICHUH
CBOEro IpaBa M O TOM, KTO SIBJSIETCS HAIJIE)KAIIMM OTBETYMKOM, a OOBEK-
THUBHOTO - TI0 00sI3aTeLCTBAM C OTPEAEIEHHBIM CPOKOM HCIIOTHEHHS Tede-
HUE CpOKa MCKOBON JABHOCTH HAaYMHAETCS MO OKOHYAHUM CpPOKa HCIIOJIHE-
HUS, T. €. JaBHOCTb T€YEeT OOBEKTUBHO BHE 3aBUCHMOCTU OT CYyOBEKTHBHBIX
MoMeHTOB [1].

IIpu BBeneHuHM OOLIETO CPOKa MCKOBOI NAaBHOCTH 3aKOHOJATENb PYKO-
BOJICTBOBAJICS LIENBI0 CTAOMIM3AaLUKM TpakaaHcKoro obopora. Ho oOmmit
OOBEKTUBHBIN CPOK, B TOM BHZAE, B KOTOPOM OH CYyILIECTBYET ceiuac, He

52



OTBEUYACT HEKOTOPHIM IIENSAM, JJI HCIOJNHEHHUS KOTOPBIX CYIIECTBYET
WHCTUTYT JABHOCTU. Tak, OAHOM W3 1ejiell MUCKOBOM MaBHOCTH SIBISETCS
JTUCIUITMHUPOBAHHEE YYaCTHHUKOB TpaxkaaHCKoro obopora. llens arta 3a-
KIIFOYaeTcs B TOM, YTOOBI 3aMHTEPECOBAaTh OTBETYMKA B COXPAHEHUH JIOKa-
3aTeJIbCTB MCIIOJIHEHUSI UM 00sI3aTeNIbCTBAa U MOTUBUPOBATH HUCTIIAa CBOEBpE-
MEHHO 00pamaThCsi B CyJ 3a 3aIlUTOW CBOEro IMpaBa. Takxke, HeJIbio ObLIO
MIPEeIOCTAaBIICHUE OTBETUYMKY TapaHTUU TOTO, YTO K HEMY He OYIyT MpeIbsIB-
JIEHBI CITUIIIKOM JIaBHHE UCKOBBIC TpeOoBaHus [4].

CymiecTByIOT CUTyalluH, KOT[a MPUMEHEHHE OOBEKTHBHOTO CpPOKa HC-
KOBO#l TaBHOCTH OyZIeT SABIATHCS SIBHO HECTPABEIJIUBBIM IO OTHOIIECHHIO
K HCTIly ¥ OyneT HapymaTh ero MpaBO Ha CyAE€OHYIO 3aIUTy CBOUX IPaB.
Hanpumep, B cuTyanum, Korjpa yNpaBisfiolias OpraHu3alus MHOTOKBap-
TUPHOTO JIOMa IpPOHU3BEJIa PEMOHT BOJOIPOBOAHBIX TPyO, HAPYIIUB INPHU
3TOM MpaBWJIa MX YCTAaHOBKM. B CBsS3M ¢ JaHHBIM HapyIIeHHEM Iocie
11 neT akcrutyaTanuu TpyObl MPUIILTH B HETOJHOCTh PAHbBIIIE IKCILTyaTaIu-
OHHOT'O CPOKa, YTO MPHUBENO K 3HAYUTEIFHOMY MMYLIECTBEHHOMY YIIEpOy
KUIBIOB. OUEBUIHO, YTO KWIBIBI HE 3HAIM U HE MOTJIH 3HATh O HapylIle-
HUU UX IIpaBa yIpasistonieil opranuzamnueil. [Ipu orcyrcTBuu o61ero oos-
EKTHBHOTO CPOKa MCKOBOW JaBHOCTH >KMJIBLIBI MOTJIM OBl 3aIUTUTH CBOE
MPaBo, TaKk Kak CyOBEKTUBHBIA CPOK Ha4al Obl T€UYh C MOMEHTA, KOTJIa OHU
y3HAIM O HApYIICHWW WX TpaBa YIpaBIsitomied opraHuszanuei. OmHaKo,
B CBSI3U C MCTEUEHUEM O00IIero OOBEKTUBHOTO CPOKa MCKOBOHM JTABHOCTH,
KUIbIIAaM OylIeT OTKa3aHO B YIOBIETBOPEHHM WCKOBBIX TpeOOBaHUM,
a yIpaBJIsroNias OpraHu3anus n30eXXuT oTBeTcTBeHHOCTH [2]. Takoe perie-
HUe Oy/IeT SBISTHCS HECTIPABEJINBEIM.

Hecmotps Ha BhIIENepeYrCICHHBIE CITyYau, OOl 0ObEKTUBHBIN CPOK
WCKOBOW TaBHOCTH MTPAET CBOIO POJIb B CO3JaHHUU IIPABOBOM OMpENEICHHO-
CTH, TaK KaK BO3MOXXHO TPEJCTaBUThH CIy4aw, KOTJa MPUMEHEHUE OOIIero
00BEKTHBHOTO CpPOKa MCKOBOW JAaBHOCTH OYIET CIIOCOOCTBOBATH CTAOMIIb-
HOCTH TPaXJaHCKOTO 000pOTa, TEM CaMBIM OTBEYas MHTEPECaM ero y4acT-
HUKOB. Hampumep, mnpencraBuM, YTO B ONHCAaHHOW BHIINIE CHUTYallUH,
mporuto He 11, a 30 1er, u 3a 3TO BpeMs OBUTH yTpadeHbI JOKyMEHTHI T0Ka-
3pIBarolIre (PaKkThl MPOBENEHUS HEKAUYEeCTBEHHBIX PabOT yHpaBIsAIOMIed op-
ram3anueit, 6oiee Toro, MPOU3OIIH CYIECTBEHHbIE KaAPOBbIE N3MEHEHUS
B pe3yJbTaTe KOTOPHIX, JINIA, OTBETCTBEHHBIE 3a MPOBEICHUS PEMOHTA BO-
JOTIPOBOAHBIX TPyO mepectanu paboTaTh B JaHHOW opraHu3anuu. B aTom
Clly4ae CIPaBeIMBOE pPa3pelIeHrsi Cropa CyJoM OyaeT 3HauMTeNbHO 3a-
TPYZHEHO OTCYTCTBHEM JIOKA3aTeNIbCTB U N3MEHEHNEM COCTaBa YYaCTHUKOB
MIPaBOOTHOIIEHUS [5].
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[ToaTomMy, HEOOXOAWMO YCOBEPIIEHCTBOBATh KOHCTPYKIHUIO OOIIEro
00BEKTHBHOTO CPOKa UCKOBOH JABHOCTH JIJISI TOTO, YTOOBI JOOUTHCS OanaH-
ca WHTEPECOB UCTIIOB M OTBETYMKOB. BO-TIEPBBIX, CTOUT YBEIHYUTH OOIIHIA
00BEKTHBHBINA CPOK HCKOBOU mgaBHOCTH ¢ 10 mo 20 jeT, MOCKOJIEKY MHOTHE
rpakAaHCKUE MPABOOTHOLIEHUSI HOCAT JUIUTENBHBIN XapakTep, U OrpaHu-
YeHHE TpaBa Ha CyIeOHYIO 3allUTy JUISI UCTIOB JECATUICTHUM CPOKOM
SIBJISIETCST HEecopa3MepHbIM. Kpome TOro, nBaallaTHIETHHI CPOK OyIeT
B HauOOJIBIIIEH CTEMEHW COOTBETCTBOBATH OOIIEMHUPOBEIM CTaHIAPTaAM
MIPUMEHEHUsT 00IIEero 0ObEeKTUBHOTO CpPOKa MCKOBOH aaBHOcTH. Bo-BTO-
PBIX, CIENyeT MPeIyCMOTPETh CIIydan, Koraa 00beKTUBHBIA CPOK HCKOBOM
JABHOCTH HE OyJeT MoajiiekaTh NpUMEHeHHr0. Hampumep, K mogoOHBIM
CIIydJasiM MOXXHO OTHECTH CHTYaIlMH, KOTJa UCTEI] 00hEKTHBHO HE MOT U HE
JIOJDKEH OBLT 3HATH O HAPYIIEHUH CBOETO MPaBa OTBETYHKOM.

[TogBoms wrTOT, ClETyeT OTMETHTh, YTO WHCTHUTYT MCKOBOW NaBHOCTH
SIBIIIETCS. HEOOXOIMMBIM 3JIEMEHTOM TPAXKIAHCKUX IPABOOTHOIICHUH, IIe-
JIBI0 KOTOPOTO SIBIISIETCS HE TOJIBKO CTAOMIM3anus TPaKIaHCKOTO 000poTa,
HO U CTUMYJIHMPOBAHUE €0 YYACTHHUKOB, & TaKXE CIPABEIJIMBBIM ydeT ux
HWHTEPECOB.
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HAJIOI'N KAK YACTbH UCITIOJITHEHUSA
COLUAJIBHBIX OBA3ATEJBCTB rOCYJAPCTBOM,
HA ITPUMEPE HAJIOT'A HA TOBABJIEHHYIO
CTONUMOCTD

Hayunwtit pykoseooumens: Unoun Anopen Brnaoumuposuu
Cmyoenm: Coxonosea Bukmopusa Hukonaesna

Cubupckuii ”HCTUTYT yrpasieHus-¢punuan PAHXul'C

AHHoTanusi. OTHUM U3 CTPATETNYECKH Ba)KHBIX HANPaBICHUH JESATEIbHOCTH
TOCyAapcTBa SIBIAETCA OCYIIECTBICHHE COLMAIBHOW TONAEPKKH HACEIECHHS
MOCPEJICTBOM IPSIMOTO U KOCBEHHOTO BO3CHCTBUS HAa SKOHOMHUYECKYIO CHCTEMY.
B coBpeMeHHBIX yCIOBHSAX 3KOHOMHYECKON HECTaOMIBHOCTH Bce OoJiee Bo3pacTaeT
POJIb COLMAIBHO HAINPaBJICHHON HATOTOBOM MOJIUTUKHU, MOCKONBKY HAJOTU PEryiIu-
PYIOT TOCyZlapCTBEHHOE BMEIIATENBCTBO B SKOHOMUKY, CTHUMYJUPYS TEM CaMbIM
00bEMBI TIPOW3BOJICTBA, Pa3BUTHE HAYYHO-TEXHHYECKOTO MPOTPEcca, peryupys
CIIPOC M TIPEIUIOKEHNE, 00BEM JIOXOI0B U cOepEeKeHNI HaCeIeHHs.

KiroueBble cii0Ba: HamoroBas IOJUTHKA, HAJIOTOBBIE JIBIOTHI, COLHANbHAS
HOJJIEPKKA, CHEeNUATbHBIE DPEXHUMBbI HAJIOTOOOJIOKEHHUS, COIHATbHO-OPHEHTHUPO-
BaHHBIHN, TOXO/Ibl HACETIECHUSI.

Hasorn urparotr BakHy10 poyib B 00€CIIEUEHUH WCIIONHEHHUS COLHAlIb-
HBIX 00S3aTENBCTB TOCYNAapPCTBOM, M OJHUM W3 HamOoJiee pacripoCTpaHEeH-
HbeIX HanoroB sBisercs HJIC (mamor Ha noGaBneHHyr0 crommocTh). HJIC
MIPEACTABIISIET COOOM KOCBEHHBIA HAJIOT, KOTOPHIH B3UMAeTCs ¢ KOHEIHOTO
NOTpeOHUTENd Yepe3 LENOYKYy MPOU3BOJCTBA M MPOAAKH TOBAPOB U YCIYT.
Paccmotpum, kak HJIC ciny>XuT MHCTpyMEHTOM Uil (PMHAHCUPOBAHUS CO-
LMANBHBIX 0053aTeNbCTB FOCYIapCTBA.

Bo-nepBrix, coop HAC mo3BossieT rocyaapcTBy HONMy4aTh 3HAUYUTEIb-
HBIE JI0XO/BI, KOTOPBIE 3aT€M MOTYT OBITh HalpaBleHHl Ha (PHHAHCHUPOBA-
HUE Pa3IMYHBIX COLMAIBHBIX MPOrpamMM. DTH HPOTrpaMMBbl MOTYT BKJIHOYATh
B ce0st 00pa3oBaHue, 3APABOOXPAHEHUE, COLMANBHYIO 3aLINUTY, HHPPACTPYyK-
TypHBIE TIPOEKTHI M APYTHE MEpPHI, HAlPaBJICHHbIE HA YIIyUIIEHHE KauecTBa
XKH3HU rpaxkaaH. braromaps moxomam ot HJIC rocynapctBo Moxer obecrie-
YHUTh JIOCTYITHOCTh M KA9€CTBO ITUX YCIYT IS BCEX CIIOEB HACEIICHHS.
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Tak B 2023 roay BAMSHHE 3TOTO HAJOTa B CTPYKTYpEe KOHCOIMINPOBAH-
HBIX JIOXOJOB JOCTaTOYHO BEICOKO. 20 % mpunuiock Ha BHyTpeHHHH HJIC,
18 % — na HADJL, moutu 5 %, — Ha cOOpBI 32 UMYIIECTBO, 4 % — Ha HaJor
Ha JOTOJTHUTEIBHBIN TOX0J OT NOOBMH yTieBOAOpomHoro cwiphs (HIJL).
OcraBiyecs: MPOLEHTH PacHpeAeTICHbl MEXIY HECKOJIBKUMH IPYTUMH BHU-
nmamu coopoB. COOTBETCTBEHHO OCHOBHEIE JIOXOJBI B OFOJKET HECET HAJIOT
Ha 100aBJIEHHYIO CTOMMOCTb.

Coxparenne chIpbeBbIX cO0poB B 2023 romy KOMIIEHCHPOBAIOCH PO-
CTOM ToOcCTyIuleHHH Hajora Ha npuOsuis, HADJI u HAC. Dtomy cmoco0-
CTBOBAJIM POCT JEJIOBOW aKTHBHOCTH, IPEXIE BCETO B MPOMBIIIJICHHOCTH,
a TaKXKe BBICOKUH MOTPEOUTENbCKUH CIIPOC.

Bo-BTopsrx, H/IC crmocoOcTBYeT CrpaBeIIuBOMY pacipeneieHuio ope-
MeHu Hajorooonoxxenus. [lockonsky HIIC B3umaercsi ¢ KOHEUHOTO MOTpe-
OUTENs B 3aBUCUMOCTH OT CTOMMOCTH TOBapOB M yCIIyT, OoJjiee oOecredcH-
HBIE TpaXkAaHe, noTpedisiomue 0ombine, OyayT MIaTUTh OOJbLIE HAJIOTOB.
Taxum o6pazom, HIIC momoraer criraguTh HepaBeHCTBA B 00JIACTH HAJIOTO-
005oXkeHHs U 00ecneuuTh 0osiee paBHOMEPHOE paclpeaeieHrue HaJIoroBoi
Harpys3Ku.

Kpome toro, HIC cnocoOCTByeT CTHUMYJIMPOBAHHIO AKOHOMUYECKOH
AaKTUBHOCTH W DPAa3BUTHIO TNPEANPHHUMATENHCTBA. biaromapss mMexaHU3My
Bo3BpaTta H/IC npennpusaTusaM, y4acTBYIOIIMM B LIENOYKE MPOU3BOJACTBA U
MPOJaKH, MOTYT KOMIIEHCHPOBATh YIUIAYEHHBIM HAJOr Ha MPEABLIYIINX
3Tanax MpPOU3BOJICTBA. DTO CIOCOOCTBYET CHIDKEHHIO M3IEPKEK NPEANpHs-
THW ¥ CO3aHMIO OJIArONPUATHON Cpeapl I pa3BUTHs OU3Heca.

Taxum ob6pazom, HJIC sBnsieTcss BayKHBIM MHCTPYMEHTOM sl obecrie-
YeHHS MCTIOTHEHUS COIMATIBHBIX 0053aTeNbCcTB rocyaapcTBa. OH HE TOJIBKO
obecrieurnBaeT JOXOABI Uil (PMHAHCHPOBAHUS COLMAIBHBIX MPOTPaMM, HO
TaK)Ke CHOCOOCTBYET CIPaBEAIMBOMY PacIpelelIeHUI0 HAJIOTOBOW HAarpys-
KA ¥ CTHMYJHUPYET SKOHOMHYECKOEe pasBUTHE. BaxkHo mommepkuBatb 3¢-
(beKTUBHYIO CHCTEMY HaJIOTOOOJIOKEHHS, YTOOBI 00ECTIEUYUTh YCTOMYUBOE
(YHKIMOHUPOBAHUE TOCYNAPCTBA U OJaronoaydue ero rpaxiaaH.
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VIIK 342.7

ITPABOBBIE 1 OPTAHU3AIIMOHHBIE OCHOBbI
®OPMHUPOBAHUA AHTUKOPPYIIMOHHOU
INOJIMTUKU B OPTAHU3ALUAX

Hayunwit pyxosooumens: Jleonenko Hamanva Tepenmuvegna
Cmyoenm: Hnvunwix Kcenua Eeézenvesna

Cubupckuii UHCTUTYT ynpaBieHus — punuan Poccuiickoil akamemMun
HapOJHOTO XO35CTBA M TOCYAapCTBEHHOH ciykObI ipu [Ipesunente
Poccuiickoit ®enepanuu

AHHOTaUUsl. AHTUKOPPYIILMOHHASA NOJUTHKA OPraHU3alUd COCTOUT U3 KOM-
MJIEKCA IMPUHLUIIOB, MPOLEAYp U KOHKPETHBIX MEp, HAIPABJIECHHBIX Ha MPEAOTBpa-
HIeHHe U 00phOY ¢ KOPPYIIIHOHHBIMH HAPYIICHUSAMHU B PA3JIUYHBIX BUAAX JCATEIb-
HOCTH OpraHU3alMiM.

PexomeHayeTcss TpPUHATH AHTUKOPPYNUMOHHYIO TOJUTHUKY OpraHU3aluu
U JpYTHE MTOKYMEHTHI 10 CTaHIApTH3AIMU MPEAOTBPANICHUS U OOPHOBI C KOPPYII-
oUeil B BHJC JIOKATBHBIX HOPMATHBHBIX aKTOB, O0CCIICUHMBAIONINX O00S3aTEIHHO
COOJIFOJIeHNE BCEMH Pa0OTHHKAMH OpPTaHU3aIlMd. AHTHKOPPYIIIMOHHAS TOJIUTHKA
SIBIIIETCSI OCHOBHBIM JTOKYMEHTOM OpTaHH3AIlNH M YCTaHABIMBACT 0a30BBIC NPUH-
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LUITEI ¥ TPEOOBAHUS M0 COOIOICHUIO MOJIOKEHNH AHTHKOPPYIIMOHHOTO 3aKOHO-
JIaTeIbCTBA COTPYIHUKAMH, PEBU3UOHHON KOMHUCCHH, IEIOBBIMH IapTHEPAMH Op-
TaHW3alUU U UHBIMH JINIAMH. JIaHHAs MOJIUTHUKA — 5TO OCHOBA NOCTaHOBKH, IIEpe-
CMOTpPa M JOCTIDKEHHs LENEeH MO0 MPOTHBOACHCTBUIO KOPPYNIUH B OpPraHU3alMM.
OCHOBHBIE LI€IM TTOMUTUKU: MUHIUMH3ALUSA U YCTpPAaHEHHE KOPPYIIIHOHHBIX PUCKOB
BOBJICUECHHUS OpTaHU3AIUH, €€ COTPYAHUKOB, HE3aBUCHMO OT 3aHUMaeMOoil JOIKHO-
CTH B KOPPYILHOHHYIO IESTENbHOCTD; (OpMHUpOBaHKE Y COTPYIHUKOB M MHBIX JIHIL
0011eT0 MOHUMaHHS MOJIUTHKH O HENPHHATHN KOPPYIIIUHU B JIIOOBIX opMax M Ipo-
SIBIICHUSIX; 0000IIeHNe U pa3bsCHEHHE OCHOBHBIX TpeOOBaHMI AHTHKOPPYILIMOH-
HOT'0 3aKOHOJATENbCTBA, KOTOPbIE NPUMEHSIOTCA K COTPYJHHMKAM M WHBIM JIHIIaM
OpraHU3alVH.

KiroyeBble c10Ba: aHTHKOPPYNLIMOHHAS MOJHUTHKA, KOPPYIIIHS, KOPPYILHU-
OHHas JesTeIbHOCTh, MEPHI 110 OOPbOE C KOPPYIILHUEH, OpraHu3alus.

Koppynuusa B Poccuiickoit denepanyu nepepocia B KIIOUYEBYIO MpPO-
O5eMy, COTIacHO ITOMY pelleHWEe AaHHOM NMpoOJIeMbl HYXKAAaeTcs B CHU-
CTEMHOCTH. YTIOPSAJOYMBAHUE JOMKHO OBITh HE TOJBKO HAa YPOBHE 3aKO-
HOJATENbCTBA, HO M B NPHHATHH Mep B OpraHu3amusx 1o Oopnbe
C aHTUKOPPYMIIUOHHOM JIESITENBHOCTBIO.

B Hacrosimee Bpemsi B OpraHM3alMsiX OTCYTCTBYET €AMHBIH CTaHAApT
MPUMEHEHUST aHTHKOPPYIIHOHHBIX Mep. B To ke Bpems CylIecTBYeT psin
OTIpeeNICHHBIX PEKOMEHIAIMK IS TPUMEHEHHS OPTaHU3alUsIMH B LEIIX
HanOoiree 3¢ HEeKTUBHON MPOPIITAKTHKY KOPPYIITHOHHBIX MTPOSBICHHI.

[Iponecc mo mpeayNpeKICHUI0 KOPPYIIUH B OpraHU3ALMAX JODKEH
HOCHTB €IMHBIA U TIOCTOSIHHBIN XapakTep. PazpaboTka u mpuHATHE MEp IO
MPEayNPEXKICHHIO KOPPYIIIUA — 00S3aHHOCTH JIJISI BCEX OpTraHU3alMii BHE
3aBUCHUMOCTH OT OPraHM3alMOHHO-IPaBOBOM (hopMBl U (HOPMBI COOCTBEH-
HOCTH. Mephl 10 TpeAyNpekICHAI0 KOPPYIIINU, IPHHAUMAaeMble B OpraHu-
3allid, MOTYT BKJIFOYATh!

1) ycTaHOBIICHHE JOJKHOCTHBIX JIMII WJIM TIO/Ipa3/ieIeHu, Ha KOTOPBIX
BO3JIOKEHA OTBETCTBEHHOCTh IO MPEAOTBPAIICHUIO KOPPYILHOHHBIX
Y UHBIX [TPABOHAPYIICHUH;

2) B3aMMOJICHWCTBUE OPraHU3aINH C TPABOOXPAHUTEIEHBIMHA OpTaHAMU;

3) peasiM3anyio U yTBEPXKACHHUE B MPAKTHKY CTAHIAPTOB M MPOILELYD,
OPUEHTHPOBAHHBIX Ha oOecreueHre A00pOCOBECTHOH pabOThl OpraHu-
3aIluu;

4) pa3paboTKy M NPUHATHE KOJAEKCAa 3THKH U CIYKEOHOTO MOBEIEHHS
pabOTHUKOB OpTaHHU3aIlHH;

5) ycTpaHeHue U yperyIupoBaHue KOH(PIUKTa HHTEPECOB;
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6) HeIOMyCTUMOCTh (D OpMUpPOBaHUS  HEOPUIHMATHHOH  OTYETHOCTU
1 IPUMEHEHUS NOIENBHBIX TOKYMEHTOB.

CornacHo ®DenepanbHOMy 3akoHY «O NPOTHBOAEHCTBUU KOPPYILIUN»
KaXKIasi OpraHu3anus JOJDKHA pa3pabaThiBaTh W BHEAPSTH aHTUKOPPYIILIHU-
oHHbIe Mepornpuatus. s Haubonee 3((PEKTUBHON aHTHUKOPPYNLIUOHHON
JEeSTeFHOCTH OpraHM3aluy pa3paboTKa aHTHUKOPPYNIMOHHOW MOJUTHKH
SIBJIACTCS] OMHUM U3 BayKHBIX ILIAroB.

AHTHKOPPYIIIHOHHYIO TOJUTHKY OPraHU3AI[MH MOYKHO OIPEIENIUTh KaK
Mephl 10 O0oprOe ¢ KOppyNuuel, B LensX ee NPeloTBPalleHNs] U yCTpaHe-
HHUS MOCJHEACTBUM, YTBEpXKAAaeMble BBICIIMM PYKOBOACTBOM OpraHM3aLUH,
a MPUBJIEYCHUE TEXHOJOTWH MOBBICUT BO3MOXHOCTH CO3AaHUs 3PQeKTuB-
HOU aHTUKOPPYNLIMOHHOMN EATEIbHOCTH.

AHTHKOPPYIILIMOHHAS TOJUTHKA, pa3paboTaHHass B OpraHU3anuu B 00-
JIACTU MPOTUBOJEHCTBUS KOPPYIILIUH, YCTAHABIINBACT:

— IPaBOBBIE OCHOBBI U MPUHIIUIIBI AHTUKOPPYNLIMOHHOMN MOJIUTHKY;

— MepBI 110 NPEAYNPEXRICHUIO KOPPYIILINY;

— o0s3arenbHOE cobOroneHre TpeOOBaHUI aHTUKOPPYNLMOHHOM IOMIHU-
TUKH;

— OTBETCTBEHHOCTH PAOOTHHKOB B 00IACTH NPOTHBOACHCTBHS KOPPYIILINH;

— OTBETCTBEHHOCTh 3a HEHCIIOJIHEHHE AHTHUKOPPYNLMOHHOM IOJUTUKH
OpraHU3aLUu.

Brxurouenne B opraHuzaniil aHTHKOPPYMIIMOHHOW TOJIHTHKH CIIOCO0-
CTBYET TOBBILICHUIO YPOBHS OOpPBHOBI C KOPPYNUHUEH M yperyIupOBaHHIO
KOH(JIMKTa HHTEPECOB.
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YAK 347.131.2

NCKOBAS JABHOCTb KAK OTPA’KEHUE
NCTOPUYECKOU KOHBIOHKTYPbI:
OT APEBHUX HIUBUJIM3ALIMHU
A0 COBPEMEHHOCTH

Hayunwuii pyxosooumensv: Enugpanyee Anopeit Braoucnasosuu
Cmyoenm: Konaoa Coghvsa Anopeesna

HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCUTET

AHHOTanus. VMckoBas JTaBHOCTb OTHOCUTCSI K OHOMY U3 BaKHEHIINX IOPUIU-
YeCKHX HHCTPYMEHTOB, 00ECTICUYMBAIOIINX YCTOMYUBOCTH TPAXKAAHCKOTO 000pOoTa
u SaHII/ITy HpaB COGCTBeHHOCTI/I. AHaJ'II/I3 TCHE3uca u pa3BI/ITI/I$[ JAHHOI'O I/IHCTI/ITyTa
B Pa3sHble UCTOPUYECKHE INEPHUOAbI IPEIACTABIISICT 3HAYMMBIM HaydHBIH HHTEpEC,
MOCKOJIBKY JTaeT BO3MOXKHOCTh MPOCIIEANTh, KaK FOPUANYCCKIEC HOPMBI IIPUCTIOcad-
JIMBAIOTCS K U3MEHSIOMIMMCS OOIECTBEHHBIM OTHOIIIEHHSIM.

KnroueBble c1oBa: HCKOBast JaBHOCTh, MCK, PABOBBIC HMHCTUTYTHI, JOJITOBEIE
o0s3atenbeTBa, digital-tparchopmartst.

HckoBast 1TaBHOCTh — OJMH U3 KIIFOYEBBIX NMPABOBBIX HHCTUTYTOB, OTpa-
HUYUBAIOIIUM CPOK MPEIbABICHUS MCKa, SIBISAIOIIMIICA HEOThEMJIEMOUN Ya-
CTBhIO TIPABOBOM CHCTEMBI MPAKTHYECKH BCEX TOCYIApCTB U OepyIIuii CBOE
HaJaJio eIle B IPEBHEHINX MPaBOBBIX cucTeMax. OHa, Ka3ajaoch OBI, TIpe/-
CTaBJSIET COOOM CyXyI0 IOPUIUYECKYI0 HOpPMY, HO Ha CaMOM JieJe TECHO
CBs3aHa C HMCTOPHYSCKHMH IIpOIleCCaMH, OTpakas HW3MEHEHHS B OOIIe-
CTBEHHBIX OTHOIIEHUIX, SKOHOMUUIECKUX PEATHSIX U IEHHOCTSIX 0OIIEeCTRa.

Hcroku MHCTUTYTa UCKOBOM JaBHOCTH BOCXOJST K IPEBHUM MPABOBHIM
cuctemam [pesnero Erunra, /IpeBueit ['penuu u JIpesnero Puma. Hecmot-
Ps Ha 3HAYUTENBHBIC PA3INUKs B IIPABOBBIX TPAMULUAX STUX ITUBUIH3AIUH,
MIPOCIIEKUBAETCS 00Ias TEHACHIUS: YCTAHOBIICHHUE ONPEICICHHBIX CPOKOB
JUTSI peau3aliiy IpaBa Ha CyJeOHYI0 3aIuTy.
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N3yudas paznuuHble MaTepuaibl ¢ TeMaTukoil JlpeBHeW LMBUIM3ALNH,
MOKHO CKa3aTh, 4TO B J[peBHEM MHpe MOHATHE UCKOBOW JaBHOCTU HE OBUIO
YeTKO CPOpPMYITUPOBAHO, HO €r0 3a4aTKH MOKHO OOHAPYKUTh B Pa3IMYHBIX
MIPaBOBBIX CUCTEMAaX.

Tak, B 3akonax Xammypanu (okoso 1760 r. 10 H.3.) coaepxkarcsa HOp-
MBI, NpelyCcMaTpUBAIOIINE HCTEUYEHUE CPOKa JJI MPEIbsIBICHUS HCKa IO
pa3IuuHBIM KaTteropusMm jaei. Hampumep, Mck o BO3BpaTe aoira JOJKEH
OBUI OBITH TIPEABSBICH B TEUEHHE TPEX JIET MOCIIEe OKOHYAaHUS CpOKa 3aiiMa.
AHaNornyHble MOJIOKEHUS 0 CPOKaX MCKOBON JaBHOCTH BCTpeyaroTcs B 3a-
koHax Many (okosio 200 r. 10 H. 3.) ¥ APYTUX APEBHEUHAUNHCKUX MPAaBOBBIX
MaMITHUKAX.

B NlpeBnem Erunte MHCTUTYT MCKOBOM JaBHOCTH TaKXKe MOIYYMI AO-
CTaTO4YHO IIHpPOKOe pacnpocTpaneHue. CormacHo «TekcTam mnHpamMuI»
(oxomo 2400-2200 rr. [0 H. 3.), CPOK TAaBHOCTH 10 HEKOTOPHIM KaTEropusiMm
crniopoB coctasisin 30 sner. B 6onee nozauuii nepuon (VIII-III BB. 10 H. 3.)
B JlpeBuem Erumre neiicTBOBanM crienuagbHbIE HOPMBI, PETYIMPOBABIINE
TEUEHHE UCKOBOH JABHOCTH JUIS PA3TUYHBIX BUIOB 00s3aTEIbCTB.

B JlpeBneii I'perun MHCTUTYT WCKOBOH MAaBHOCTH OBLT WU3BECTCH €Il
B VI B. 10 H. 3. Tak, cornacHo 3akoHam CoJioHa, CPOK MCKOBOM JaBHOCTHU
10 JOJITOBBIM 00S3aTEIhCTBAM COCTaBILT S5 yeT. B AdwmHax Taxke neh-
CTBOB&JIN TaK Ha3bIBAEMbIC «IAaBHOCTHBIC HCKW», NPEABIBICHHE KOTOPHIX
OBUIO OrPaHUYEHO OINPEIETICHHBIM CPOKOM.

B JlpesneM Pume, HanpuMep, CyIIeCTBOBAIO TOHATHE «CPOK JaBHOCTH»
(dies ad agendum), KOTOpBIN OTpaHUYHMBAT CPOK UISA TPEIBSIBICHUS HCKa
B ONPEAETICHHBIX MPABOBBIX CUTyalUsAX. DTOT CPOK OBLT HE CTPOTO OIpere-
JICH ¥ BApPbUPOBAJICS B 3aBUCHMOCTH OT BHJIa MCKa U 00CTOATENBCTB [1].

BaxxHo otmeTuth, 4TO B [I[peBHEM Pume OCHOBHBIM MOTHMBOM OIpaHU-
YeHHWsI CpOKa MpPEIBSIBICHUS HCKAa HE SABISUIOCH CTPEMIIEHHE 3aIlUTUTh
OTBETYHKA OT 3JIOYIIOTPEOJIECHUH CO CTOPOHBI WCTIA, @ CKOpEe JKeJaHHe
MIPEAOTBPATUTH «CPOK UCTpeOIeHns TokazaTenbeTBy (dies ad probationem) [2].
OTO0 OOBSICHANIOCH CIOXHOCTAMH CcOOpa CBHJIETENBCKUX IOKa3aHHH
Y XpaHEHHEM JOKyMEHTAIbHBIX MAaTepHAJIOB B YCIIOBHUSIX HEPa3BUTOH WH-
(bpacTpyKTyphbI.

Cpennue Beka B EBpore, 1o cBoeil cyTH, CUUTAIOTCS Ooiee y)KeCTOUeH-
HBIMHM M YE€TKMMHU B HCCIEAOBAaHUHM JAHHON TEMBI. C Pa3BUTHEM TOPTOBBIX
OTHOILIIEHUI M YCJIOXHEHHEM IPaBOBBIX OTHOIIEHHWH, MCKOBas JaBHOCTb
oOperaer Ooiee 4eTKkWe KOHTYpHL. B puMckoMm mpaBe GopMupyeTcsi MOHs-
tHe «longi temporis praescriptio» — «IPECKPUIILUS [0 TCYSHUIO BPEMEHNY,
KOTOPOE CTAaHOBHUTCSI OCHOBOM JJIs1 YCTaHOBJIEHNSI CPOKOB HCKOBOW TaBHOCTH.
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B mepuoa paHHero cpeIHEeBEKOBbSI CPOKU MCKOBOM JaBHOCTU OBLIH J0-
BOJIFHO KOPOTKHMH, YTO CBSI3aHO C HECTAOMIBFHOCTHIO TOJIUTHIECKON CHTYa-
UM U OTCYTCTBHEM 3()(eKTHBHON CHCTEMBI JOKa3aTesbCTB. B Oonee mo3a-
HUI TIEpHOA CPOKH MCKOBOW JABHOCTH YIIMHSIOTCS M A depeHIIpyIoTCsS
B 3aBUCHMOCTH OT BH/Ia UCKa U 0COOCHHOCTEH MPaBOBO CHCTEMEI [3].

HoBoe BpeMs — mckoBasi 1aBHOCTb KakK JJIEMEHT Oyp:Kya3HOTO IIpaBa.
B nanHyro smoxy HMCKOBas AaBHOCTH 0OpeTaeT 0ojiee 4eTKoe MpaBOBOE pe-
rynupoBanue. B XVII Beke yxke CyHIECTBYIOT 3aKOHOJATEIbHBIE AaKThI,
yCTaHAaBIMBAIOIIUE CTPOIHE CPOKH MCKOBOW NAaBHOCTH ISl PAa3HBIX BUAOB
nckoB. Kpome 3T0TO, B 3TOT MEpHOA MCKOBas AABHOCTH CTAHOBUTCS BaXK-
HBIM 3JIEMEHTOM IIPaBOBOM CHCTEMBI Oyp:Kya3HOTro OOILIecTBa, Mpecienys
CIEeQyIOIMe IIeNH: 3aIluTa JOOPOCOBECTHBIX OTBETYMKOB, OOECIIEUEHHE
CTaOMIBHOCTH MPABOOTHOIICHUH [4].

B XX Beke UCKoBasi JaBHOCTb IPOJOJIKAET IBOJIOLMOHUPOBATH B COOT-
BETCTBHUHU C MU3MEHSIOLICHCS KOHBIOHKTYypol. ['mobanu3auust u uHTErpanu-
OHHBIE TIPOIIECCHI PUBENN K YHU(DUKAIIUH TPABOBBIX HOPM B MEXTYHAPOI-
HOM MaciTade, YTO OTPaKAETCS U Ha PEryJIMPOBAHHM MCKOBOH NaBHOCTH.
B T0 ke BpeMsi BO3HHKAIOT HOBBIE BHI3OBBI, CBSI3aHHBIE C PA3BUTHEM HOBBIX
TEXHOJOTHH ¥ HUQPPOBHIX mIaTdopM. IT0 TpedyeT NepeoCMbICIICHUS U aK-
TyaJu3alliil HOPM MCKOBOI JJaBHOCTH, yYMTHIBas HOBblE OCOOCHHOCTH TIpa-
BOOTHOIIEHHH B IM(PPOBOM MUpeE.

[lepexons k Oomee COBpEMEHHOMY 3Tally, MCCIEAYEM BOMPOC MCKOBOI
naBHOCTH B KoHTekcTe digital-tpancdopmanun. B coBpemenHoM mupe uc-
KOBasi JaBHOCTH MPOJOJDKAET UIPATh BAXHYIO POJb, HO €€ PEeryJIMpOBaHUE
JNOJDKHO Y4YUTHIBaTh HOBble peanuu [5]. B smoxy digital-tpancdopmanyn
BO3HUKAET HEOOXOIMMOCTh pemaTh CiEAyIoIne MpoOjeMbl: HeoOXoIu-
MOCTh BBEICHHS CIELMAIBHBIX HOPM HCKOBOH NaBHOCTH AJSl OHJIAMH-
mwiatGopM U ydeT ocoOEHHOCTEH NOKa3aTeNbHON 06a3bl B IU(PPOBOM MpO-
CTPaHCTBE; HEOOXOAMUMOCTb CO3MaHHUS SPPEKTHBHBIX MEXaHU3MOB IS
MPEIbSBICHUS MICKOB U MPUHATHUS CYI€OHBIX PEIICHUH B YCIOBUAX OBICTPO-
r0 TeMIIa XU3HHU U HU(PPOBBIX TEXHOJIOTUH.

Takum 00pa3zom, H3yduB pa3IMYHbBIE MaTEepPHaJIbl U HCCIEI0BaB BOIPOC,
COJepKaIIMi UCTOPUUECKYIO 00YCIIOBICHHOCTh HCKOBOM IaBHOCTH, IPHXO-
UM K BBIBOZY O TOM, YTO MCKOBAsl JaBHOCTb, Ha MPOTSHKEHUH BEKOB, SIBJISI-
Jach OTPaXEHHEM COLMAIBbHO-3KOHOMHUYECKUX W TOJUTHUYECKUX peauil.
Ona 3BOJIOLMOHMPOBAJIA B 3aBUCUMOCTH OT YPOBHS pa3BUTHS OOIIECTBA,
0c0oOEHHOCTEH MPaBOBON CHUCTEMBI, TEXHOJIIOTHUECKOTO MPOrpecca U HOBBIX
BBI30BOB. B coBpemenHoMm wmwupe, B ycnoBusx digital-rparcdopmarumy,
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HCKOBAasi JABHOCTH MPOAOJIKAET OBITh AKTyalbHBIM HHCTHTYTOM, PETYJIH-
PYHOIIUM ITPABOOTHOWICHHUA B JMHAMHUYHO MCHAIOIEMCA MUPE.

W3ydeHre WCTOPHM MCKOBOW JABHOCTH IMO3BOJISIET Jy4Ile TMOHSITH €€
CYIIHOCTb, POJIb B MPABOBOIl CHCTEME M OCO3HATh €€ HEOOXOAUMOCTh B CO-
BPEMEHHBIX yCIOBUSIX.
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VIIK 349.2

OTBETCTBEHHOCTbDb
3A HAPYHIEHUE 3AKOHOJATEJIBCTBA
O IEPCOHAJIBHBIX TAHHBIX

Hayunuwtit pyxosooumens: Pooosanckas Haodexcoa Anexceeena
Cmyoenm: Kynuxoea /lapva Huxonaeena

HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCUTET
AnHoTanusi. PaboTomarens HeCeT OTBETCTBEHHOCTh 3a 3aIlUTY MEPCOHATBHBIX
JMAHHBIX paboTHHKOB. HeobOxommmo caenaTh Bce BO3MOXKHOE, YTOOBI MPEIOTBPA-

TUTb HApYHICHHUS 3aKOHOOATCJILCTBA U o0ecreunTh 0€30I1aCHOCTL JTUYHOM I/IH(l)Op-
Manyu paGOTHI/IKOB.
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KnioueBble cjoBa: 3ammTa NepcOHATBHBIX JAHHBIX, WHpOpMannoHHas Oe3-
OIIaCHOCTb, TPYOBbIE OTHOIICHNUS, JAHHBIC PA0OOTHHKA.

B coBpemennoM nH(OpMAIIMOHHOM OOIIIECTBE, TAE JaHHBIE CTAHOBSTCS
HOBOH BaJIOTOM, ITpaBriIa 00pabOTKH MEPCOHATLHBIX JaHHBIX IPHOOPETAIOT
0co0yr0 3HAUMMOCTb. B KOHTEKcTe TpyHOBBIX OTHOIIEHH, 3TH HpaBHiia
CTaHOBSITCSl TAPAHTOM 3aIIUTH KOHPUICHINATFHOCTH U JINYHOW JKU3HH pa-
060THHKOB. B HacTodmiee BpeMsi yCTaHOBJIEHO 4 BHJIa OTBETCTBEHHOCTH 3a
HapyIlIeHne 3aKOHOJATEeNbCTBA O TIEPCOHANBHBIX JaHHBIX: TPaXKTaHCKO-
MpaBoBasi, aAIMUHUCTPATHBHAS, YTOJIOBHAS M JUCLUIUIMHAPHAS.

Cratps 152.2 TK P® orpakaeT KiIro4eBble acleKTHl 3alUTHI MEpCo-
HaJBHBIX JAHHBIX ¥ YaCTHOM JKU3HU TPaXKJaH, TAKHE KaK:

— 3amuTa 9acTHOH >KM3HHU. 3amperiaercs cOop M paclpocTpaHeHUE WH-
(opmManuy 0 YacTHOM KU3HH TpakaaHuHa 0e3 ero cormacus. Mckimodenus
COCTaBJIAIOT CIIy4ad, KOT/Ia 3TO MPeyCMOTPEHO 3aKOHOM, HalpuMmep, B UH-
Tepecax rocynapcTBa WM OOIIEecTBa, a TakKe Korjaa HHPopMamus yxe sB-
JsieTcsi 0OLIeNOCTYTHON MK ObLTa pacKphITa CAMUM T'PaXKIaHUHOM.

— KondunenunansHOCTE pH UCTIONHEHUH 00513aTeNbeTB. CTOPOHBI HC-
MIOJTHEHHsST 00A3aTeNbCTBA HE WMMEIOT TpaBa pasmiamarb HHPOPMAIHIO
0 YaCTHOHM JKM3HH, KOTOpas cTaja WM W3BECTHA B TpOIecce MCIOTHEHUS
00513aTENBCTBA.

— HenpaBomepnoe pacnpocrpaneHne wHGOpManmu. 3ampermaeTcsi Hc-
MIOJIb30BaTh MH(MOPMAILIHIO O YaCTHOW KM3HH B NMPOU3BEACHUAX HAYKH, JIU-
TepaTypbl U UCKYCCTBA, €CITM 3TO HAapyIIaeT HHTEPECHI TPaKJaHIHA.

—IIpaBo Ha ynanenue nHpopMmauuu. I'pakIaHUH HMeeT MpaBo Tpebo-
BaTh yJIaJeHUs] HHPOPMAIMK O YAaCTHOW JKWU3HU, TIOY4YEHHOH ¢ HapyIIeHH-
eM 3akoHa [1].

JlaHHBIe TIpaBa OTHOCATCS K HEMAaTepPHAIBHBIM OJaraM M 3alllHUIAOTCs
croco0aMu 3alUThl TPaKIAHCKUX NpaB, HAIPUMEP, CaMO3allIUTON IpaBa,
BO3MEIIEHHEM YOBITKOB, B3BICKAHHEM HEYCTOMKH, KOMIIEHCAI[e Mopalib-
HOTO Bpejaa u T.1.

I'paxkmaHcKo-TIpaBOBasi OTBETCTBEHHOCTH OOECTIEUYMBAET BO3MOXKHOCTH
BO3MEIEHHSI YOBITKOB, a TAKXKe MpelycMaTpUBaeT TpadHble CAHKIUN IS
HapyILIUTENeH.

l'oBopsa 00 aAMUHUCTPATUBHOW OTBETCTBEHHOCTH 3a HAapyIIEHHE 3aKO-
HOJATEIbCTBA O MPaBax rpaXkIaH M UX MEPCOHATBHBIX JAHHBIX IPaXKIaHUHA
(B Tom umcne u paOoTHHKA), NaHHBIE OoTHOmEeHHS perynupyeT KoAll PD
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Cratps 13.11. Hapymenue 3akoHomatenscTBa Poccuiickoit @enepannu B
00J1aCTH IEPCOHATBHBIX TAHHBIX

— HecanknnonnupoBanHas 00padoTka maHHBIX: OO0paboTka JaHHBIX BHE
paMoOK, YCTaHOBJICHHBIX 3aKOHOJIATEIHCTBOM, MJIM HECOOTBETCTBYIOIIAS IIe-
M cOopa maHHBIX. [lTpads! mIs rpakaaH COCTABISIOT OT 2 A0 6 THICAY
pyOmelt, niust momKHOCTHBIX Juil — OoT 10 g0 20 Teicsd pyOueid, a s 1opu-
muaeckux ui — ot 60 1o 100 Teics4 pyOuneit.

— IloBTOpHOE HapylIeHHe: B ciydae MOBTOPHOTO COBEPIIEHUS aHAJO-
TUYHOTO TMpaBOHAPYIICHHUS IMTpadbl YBEIMUUBAIOTCA: JJIS TpaxaaH —
ot 4 no 12 Teica4 pyOnel, ans MOMKHOCTHBIX il — OoT 20 1o 50 ThIcsS4
pyOIelt, s HHAUBHIYIBHBIX mpeanpuanMarenieit — ot 50 mo 100 Teicsg
pyO:eii, u st opuamndeckux aui — ot 100 go 300 Teicsd pyOneid.

— O0pabotka maHHBIX Oe3 cornacus: OOpaboTKa MEpCOHAIBHBIX IaH-
HBIX 0€3 MOJIyYeHUs] MUChbMEHHOTO COTJIachsl CyOBheKTa JaHHBIX, KOTJa Ta-
KOe corjacue TpedyeTcs 10 3aKOHY, TAKXKe BICYET aJIMUHUCTPATHUBHYIO OT-
BercTBeHHOCTh. IlITpadsr mis rpaxkman coctaBisiroT oT 10 g0 15 ThicsS4
pyOueii, mis pomkHOCTHBIX Juil — ot 100 g0 300 Thicsiu pyOusied, a mis
ropuandeckux Juil — oT 300 mo 700 TeIcsd pyOmeii [2].

OTH MONIOKEHHS TOJYEPKUBAIOT CTPOTOCTh 3aKOHOoAaTeIbcTBa PO B 00-
JACTH 3aIIUTHI IEPCOHATBHBIX JaHHBIX M CEPbE3HOCTh MITPAPHBIX CAHKITUI
3a €ro HapymieHrne. YKa3zaHHe Ha yBeNWdcHHe ITpadoB 3a MOBTOPHBIC
HapYIICHUS CIIY>KUT JIOTIOJHHUTEIBHBIM CICPKUBAIONIMM (HaKTOpOM, MO/I-
YepKHBasi BAXKHOCTh HE TOJIBKO COOFO/IEHNUS 3aKOHOIATENIbCTBA, HO U HEOO-
XOJUMOCTh BHEpeHUs 3((EKTUBHBIX BHYTPEHHUX KOHTPOJICH sl IPEJIOT-
BpallleHUs IOBTOPHBIX HApYIIEHUH [6].

I'oBopst 00 yroJIOBHO# OTBETCTBEHHOCTH, TO PETYJIMPOBAHHUE OTHOIIIC-
HUH B 00JIaCTH HapyIIIEHUS 3aKOHOATEIbCTBA O TICPCOHATBHBIX TAHHBIX, TO
ux peryaupyer ctarbs 137 YK P® HapymeHue HENpuUKOCHOBEHHOCTH
JacCTHOU JXU3HH. J|aHHOE 3aKOHOIATENHCTBO BBIJCIISIET IBA CIIydasl HapyIe-
HUS KOHQUIESHIINATEHOCTH JIMYHON MM CEMEWHOM TaltHbI JINIA, 2 UMEHHO:

1. He3akoHHOE COOMpaHME WU PaCIPOCTPAaHEHUE CBEACHUI O YaCTHOU
JKU3HU Juna 0e3 cornacus. B aToMm ciyuae, juiia, KOTOpbIE COOMPAIOT WU
pacIpoCTpaHsIOT CBEJIEHHUS O YaCTHOW XKM3HH 0€3 COoryiacusi CyObeKTa, Mo-
ryT OBITH HakazaHbl mTpadom B pazmepe mo 200 Teicsta pyOieit mubo apy-
TUMH HaKa3aHUSMH, TAKMMH Kak 00s3aTellbHbIe paOOThI, UCIPABUTEIHHBIC
paboTHI, MPUHYIUTENbHBIE PaOO0THI, apecT WX JUIICHHE CBOOOIBI Ha pas-
HEIE CPOKHU.
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2. CoBepiieHue TeX XKe JESHUH JIMIOM C HCIOJIb30BAaHHEM CBOETO
CITy’)ke0HOTO TIOJIOKEHHS. B 3TOM cirydae, ecnu JHUI0 BOCIOIH30BAJIOCH
CIIy’)kKeOHBIM TOJOKEHHEM Uil cOopa WM PaclpOoCTPaHEHUs] CBEICHUI
0 YaCTHOW XWM3HM 0e3 corjacusi cyObeKTa, HaKka3aHHe MOXET OBITh Oolee
CTPOruM — mTpad B pa3Mepe OT CTa THICAY A0 TPEXCOT THICAY pyOJel miu
IpyTHe BHUIBI HaKa3aHU, TaKHe KaK JUIICHNE MTpaBa 3aHUMATh JTOJKHOCTH,
MPUHYIUTEIbHBIE PabOThl, apecT WM JIMIIeHHe cBOOOIBI Ha Oosiee AJH-
TEeJbHbIE CPOKHU U C JUIICHHUEM MPaBa 3aHUMATh OMPEAEIECHHBIE TOJKHOCTH
WM 3aHUMAThCS ONpPENeNeHHON NesSTeIbHOCTBIO Ha CPOK OT ABYX 1O ISTH
nert [3].

ITomumo sToro, deaepanbHbi 3ak0H «O NEPCOHANBHBIX JAHHBIX)» Tila-
CHUT, YTO B Cllyyae HapyIlIEeHHUS 3aKOHOJATENIbCTBA, MOPAJIBHBIA Bpea, MpH-
YUHEHHBIH CyOBEeKTY, HapyILIeHUH mpaBui o0paboTku 1 TpeboBaHMI K 3a-
LIUTE MEPCOHATBHBIX JaHHBIX TIOUIEKHUT BO3MELICHUIO BHE 3aBUCHMOCTH OT
BO3MEIEHNsI MMYILECTBEHHOTO Bpela U MOHECEHHBIX CYOBEKTOM IMepco-
HaJBHBIX JaHHBIX YOBITKOB.

OpHako CTOMT OTMETWUTh, YTO HE BCE JaHHbIE PAOOTHHKA SIBIAIOTCA
KoHpuaeHunanbHeIMU. K mpuMepy, B neniax nHpopMamoHHOro obdecreye-
HUS, C coryacus pabOTHWKA, MOTYT MPEAOCTABIATHCA TaKHe MaHHBIE, KaK
(dbamunus, UMsi, OTYECTBO, TOJl U MECTO POKACHUS, ajpec, a0OHEHTCKUI HO-
Mep, CBeAeHUs O TpodeccHul. DTH NaHHBIe MPU3HAIOTCS OOIIEIOCTYTHBIMHU
HMCTOYHUKAMH MEPCOHAIBHBIX JaHHBIX, B UHCIIE KOTOPHIX OOBIYHO ajpecHast
KHHUT'a U CIIPABOYHUK [4].

JucuuninHapHas OTBETCTBEHHOCTH SBJSIETCA Hanbojee pacmpocTpa-
HEHHOW cpeiM BCEX BHUAOB OTBETCTBEHHOCTH, YUMTBHIBasi OOCTOSITEIHCTBA
caMoro mpaBoHapyIleHus. B Hamiem cirydae, Bce paBoHapyIIeHnus B 00ma-
CTH 3alIUTHI IEPCOHANBHBIX TaHHBIX Pa0OTHHKA MPOXOAAT B OCHOBHOM de-
pe3 TpymoBoii konekc. KoHkpeTHee O BHAAaX OTBETCTBEHHOCTH TIJIACHT
crathst 90. OTBETCTBEHHOCTh 3a HAPYIICHHE HOPM, PETYIHUPYIOMHX 00pa-
OOTKY M 3alllUTy NMEPCOHAILHBIX JaHHBIX paboTHUKA. Takxke B ctaThe 81 TK
P® PactopxkeHue TpyIooOBOrO AOTOBOpa IO WHHUIIMATHBE pabOTOmATEIIS
YIOMHHAETCA B ITyHKTE B) pas3TIallleHHs] OXPaHsIeMOW 3aKOHOM TalHBI (Toc-
yAApPCTBEHHOM, KOMMEPYECKOH, CIyKeOHOH M HMHOM), CTaBLICH H3BECTHOU
PabOTHHKY B CBSI3W C HCIIOJIHEHHEM MM TPYIOBBIX OO0SI3aHHOCTEH, B TOM
YUCJIE pa3TIalleHus IEPCOHATBHBIX JaHHBIX Apyroro padotauka [8]. CooT-
BETCTBEHHO, JTO SIBIIIETCS OCHOBAHUEM ISl PACTOPKEHUS TPYAOBOTO JAOTO-
BOpa ¢ paOOTHUKOM.
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B cratee 192 «JlucuunianHapHble B3BICKAHUS, 32 COBEPIICHUE AUCIU-
IUIMHAPHOTO TMPOCTYNKAa, TO €CTh HEUCIOJHCHHE WIM HEHaJIexKallee
WCTIONTHEHHE PabOTHUKOM TIO €ro BHHE BO3JIOKEHHBIX Ha HETO TPYIOBBIX
00s13aHHOCTEH, pabOTONATENh WMEET MPaBO MPUMEHHUTH CIEAYIOIIHNE HC-
LIUIUTMHAPHBIE B3BICKaHUS: 3aMEYaHue, BHITOBOP, YBOJIEHEHHE TI0 COOTBET-
CTBYIOIIIUM OCHOBAHHUSIM.

Takum 00pa3oM, OTBETCTBEHHOCTh 3a HapyIICHUE 3aKOHOIATEIhCTBA
0 3aIUTe MEePCOHANBHBIX JAHHBIX SABJISACTCS KIFOUEBBIM acleKToM B cdepe
nH(pOpMAITMOHHON 0€30MacHOCTH W KOH(GUIEHITHAIBHOCTH [6, ¢. 5]. FOpu-
Iudeckrie u (PU3MYecKue JHia, coouparonme U o0padaThIBarOIInE MEPCo-
HaJbHBIE JaHHBIE, HECYT OTBETCTBEHHOCTh 3a COOIIIO/IeHHe TpeOOBaHUN 3a-
KOHOJIaTeNIbCTBA. VX 00S3aHHOCTh BKJIIOYACT B Ce0S 3allMTy JaHHBIX,
MOJTyYEHHBIX C COTJIACUs CYOBEKTOB MEPCOHAIBHBIX JAHHBIX, U HCIIOJB30-
BaHHE DTHX JAaHHBIX TOJILKO B paMKax 3aKOHHBIX Iiened [7]. B menom, oT-
BETCTBEHHOCTh 32 HAPYIIEHUE 3aKOHOJIATEIBCTBA O 3aIUTE NEPCOHATBHBIX
TMAHHBIX SIBIIIETCS CEPHE3HBIM aCIEKTOM 3aKOHHOCTH M 3THYHOCTH B 00Ja-
CTH MHPOPMALTMOHHON 0E30MaCHOCTH, U €€ COOJII0IEHHE KpaifHe BaXKHO Kak
JUTSL 3aIUTHI IPaB paOOTHHUKOB, TaK U JJIS MOJICPKaHUs JOBEPHS 00IIeCTBa
K OpraHu3aiusM M YYpexJAeHHsAM, 00padaThIBAIOIIMM IEPCOHATBHbIC
JIaHHEIE.
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HNPABOCYBBEKTHOCTbB IOPU/IMYECKUX JIUL]

Hayunuwtit pyxosooumens: Enugpanyee Anopeii Bhaoucnasosuu
Cmyoenm: JIlu Kpucmuna Eecenveena

HoBocubupckuii rocyjapcTBEHHBIH TEXHUUECKUN YHUBEPCUTET

AHHoTanus. B maHHO# cTaThe paccMaTpuBaeTCsS BOIPOC MPAaBOCYOBEKTHOCTH
FOPUIMYECKHX JINI] KAK yYAaCTHUKOB IPaXKJAHCKUX PAaBOOTHOIICHHH.

KnioueBsie ci10Ba: mpaBocyObEKTHOCTD, IOPUANIECKOE JIUIIO, HHCTUTYT IOPH-
JMYECKOTO JIMIA, IPaBOCIIOCOOHOCTD, I€ECIOCOOHOCTD, TPaXXJaHCKUE IPaBOOTHO-
LIEHUS.

CoBpeMeHHOE OOIIECTBO HAXOAWTCS B IMMOCTOSIHHOW TUHAMUKE M JIFOIH
O6’BCILI/IH$HOTC}I B pa3HI/I'-IHI)IC prnHI)I nu KaKI/Ie-J'II/IGO COKO3bI JI1 JOCTHUKE-
HUS ONpeJeNICHHbBIX Ieied. UToObl yperynupoBaTh AEATEILHOCTh KOJUICK-
THUBHBIX OGpa?:OBaHHﬁ B I/IMYHICCTBCHHI)IX U CBA3AHHBIX C HUMH JIMYHBIX
HEUMYIIECTBEHHBIX OTHOIICHHSX, IPaXTaHCKUM 3aKOHOJATEIhCTBOM IIpPH-
MEHSETCS Takas 0co0ast MpaBoBasi KOHCTPYKITUS KaK IOPUIUYECKOE JIUIIO.

OOBSACHUTH 3TO MOXKHO TEM, UTO B MPOIIECCE PA3BUTHUS OOIIECTBA CTAJIO
HEJAOCTATOYHO Y4YacTHsS OJHUX JIHUIIb (PU3MUECKUX JIHUI[ IS JajJbHEHIIEero
Pa3BUTHS SKOHOMUYECKOT0 000poTa. MHCTUTYT HOPUAMYECKOTO JIUIA TIPH-
o0Open ocoboe 3HaueHHe B XX BeKe, 3a CUET POCcTa MH(PPACTPYKTYpHI, UH-
TepHaHI/IOHaJII/ISaHI/II/I, a TaKXKe pach/IpeHI/m FOCY}IapCTBeHHOI'O BMCIIATCIIb-
CTBa B 9KOHOMUKY U TIOSIBIICHUSI HOBOH MH(OPMAaLIMOHHON TEXHHUKH.

WHCTUTYT IOpUAMYECKOTO JIMIA SIBISETCA CJIOKHBIM  TPABOBBIM
MEXaHU3MOM, OITOCPEIYIOMIMM OOIECTBEHHBIE OTHOIICHUS, CBSI3aHHBIC
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C OpraHu3alleld COLUUATbHO-3KOHOMHUYECKOW NEATEIbHOCTH YYaCTHUKOB
IPaXJIaHCKOTO 000pOTa C TOMOIILIO MPABOBBIX Mojeled. JlaHHbIi MHCTH-
TYT SIBJSIETCSl TOCTOSIHHO PAa3BUBAIOLIEHCS CUCTEMOM, HaxXoAs[LIEHCsS MO
BIMSHAEM Pa3JINIHBIX (DAKTOPOB KakK IMPaBOBOTO, TaK M COIMAIHHO-IKO-
HOMUYECKOT0, MOJUTHYECKOr0 U HHOTO XapakTepa.

Ucxons u3 cr. 2 'K PD, ropuandeckue nuna SBISAIOTCA CyObEeKTaMH
YaCTHONPABOBBIX OTHOIIEHWH. CrlemoBaTeNbHO, IOPUANYECKHE JUIA Kak
CyOBEKTBI TPaXKTAHCKOTO IpaBa XapaKTEPU3YIOTCH TPAKIAHCKOW IPaBO-
cyOBeKTHOCTRIO. [IpaBOBOE TOJIOKEHHUE W MOPSAOK YUACTHS FOPUIMICCKIX
JML B TpakJaHCcKoM obopote yperynuposansl 'K P®. B 3aBucumoctu ot
OpraHU3alMOHHO-TIPAaBOBOH (POPMEI, BHIA, THIA, a TakKKe ChHEepsl, VI OCY-
LIECTBJICHUS JEATENBHOCTU B KOTOPOH CO3JaHBl HEKOTOPBIE IOPUANYECKUE
JIUIIA, CIIEAYET TOBOPUTH 00 OCOOEHHOCTSIX MX IPaKAAHCKO-TIPABOBOTO CTa-
Tyca, KOTopble onpenaensitorcs He Toabko 'K PD, HO u npyrumu 3akoHamu
Y MHBIMH TIPABOBBIMH aKTaMH. UTO KacaeTcs IOpUINIECKUX JIHII, CO3aBac-
MbIX Poccuiickoit @enepanueli Ha OCHOBaHUH CIIEITUANBHBIX (elepalbHBIX
3aKOHOB, TO noJiokeHHs 'K PD npumeHsr0TCS, €ciii MHOE HE NMPEAYyCMOT-
pPEHO TaKUMU 3aKOHaMHU. [1]

B coBpemenHOIl y4eOHOW nHTEpaTrype Tpa)KIaHCKas IPaBOCyOBEKT-
HOCTH OIPENIeNSIeTCs KaK COIHAbHO-IIPaBOBas BO3MOXHOCTh JHIA OBITH
YY9aCTHUKOM Tpa)kKIaHCKUX MPaBOOTHOMICHUH. [§]

IOpuanueckue nuna, kak U GU3NIECKUE TaKkKe 00Jaal0T MPaBOCyOb-
€KTHOCTBIO, OJJHAKO B 3TOM CIIy4ae CIOBO «JEEeCIIOCOOHOCTHY MOYTH HUKAK
He ynomuHaetcs. [Ipu paccMOTpeHHH BOIMPOCOB COMPSKEHHBIX C MPaBO-
CyOBEKTHOCTHIO IOPUAMYECKUX JIMI[ 4Yallleé HCIOJIB3YIOT CJIOBO «IIPaBO-
CIIOCOOHOCTBY.

OpHako pUINYECKOe U0 HE UMEET Teja, JIUIIEHO CO3HAHUS M BOJIH
B IICUXOJOTHYECKOM CMBICIIE 3TUX CJOB. 32 IOPUAUYECKOE JUIO ACUCTBYIOT
moau. [IpaBoBbie MOCIEACTBUS 3TUX IEUCTBUN OCO3HAIOTCS JIIOABMU. Bomst
FOPUIMYECKOTO JIMIIA BCEra BHIPAOATHIBACTCS M BBIPAXKACTCS BOBHE IIO-
cpenctBoM ¢usndeckux Jui. [Ipomecc BomeoOpa3oBaHUS M BOJIEHU3BABIIE-
HUS IOPUIUYECKOr0 JIMLA HYXKJIAETCS B PETYJIUPOBAHUU, MOAUYUHSIETCS Tpe-
OOBaHMSIM, YCTaHOBJICHHBIM 3aKOHOM, HWHBIMH HOPMATHUBHBIMH aKTaMH
U yUYpEAUTEIbHBIM JOKYMEHTOM FOPUINYECKOTO JHLIA. [5]

Hecmotpst Ha nerampHOE mpu3HaHWE OOIIEH MPaBOCHOCOOHOCTH 3a
IOPUIUYECKUMU JIMIIAMH, B TEOPUHU TPAXKITAHCKOTO MpaBa OTCYTCTBYET €IU-
HOZYIINE 1I0 3TOMY BOIPOCY. Y TBEPKIAETCS, YTO OHA MOXKET OBITh TOJBKO
crienuaibHOM. J[pyrue uccienoBarenu, Npyu3HaBas 3a OPUIAYECKUM JIULIOM
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00IIyI0 MPaBOCIIOCOOHOCTh, OTMEYAIOT, YTO OHA XapaKTEepHA HE Ui BCEX
cyOBexToB. Psin opranm3anuii MOXXeT UMETh TOJIBKO CHEIHAIbHYIO MPaBo-
CIIOCOOHOCTD. [7]

Ha nanuune B HEKOTOPHIX IOPUANYECKUX JIMIl CHEIMAIbLHON MpaBOCIIO-
COOHOCTH yKa3bIBaeT U aHalIM3 3akoHozAarenbeTBa PD. Tak, B cOOTBETCTBUU
¢ @enepanpapiM 3aKk0HOM «O 3amuTe KOHKYPEHLIUW» IS (PMHAHCOBBIX
YUpEXKAECHUH MpeaoCTaBleHUs (PUHAHCOBBIX YCIIYT SBISIETCS UCKIIOYUTEIb-
HBIM BUJOM JIEATEIILHOCTH, a B CIyd4asX, MPSMO OIPENEICHHBIX 3aKOHOM,
OHM MOTYT, KaK HCKIIOYEHHE, OKa3bIBaTh APYTHE YCIYT'H, HO CBA3aHHBIC
C TpefocTaBlieHueM (DMHAHCOBBIX yCIyT. Takne OorpaHUYeHus OMpPEeNesIoT
U KpYT TeX IpaB, KOTOPbIE MOTYT NPUOOpEeTaTh yKa3aHHbIE IOPUANYECKHE
nata. [2]

B ropunnyeckoii nurepatype HET €IMHOTO MHEHHS O TOM, YTO CIEAYET
[TOHUMATh TI0]] CTIEHAIBHOM MPaBOCIIOCOOHOCTHIO IOPUINIECKOTO JINIIA.

N.A. TlokpoBckuii MoJ CHEUMATBFHOW MOHUMAN MPaBOCHOCOOHOCTD,
OTPAaHWYCHHYIO OIPENEICHHBIMH IENIAMU JEATEIbHOCTH OPUANYECKOrO
mua. «[IpuHnun crnenuaabHOM NPaBOCIOCOOHOCTH COCTOUT B TOM, YTO CO-
OTBETCTBYIOIINE IOPUANYECKUE JINLIA MOTYT COBEPIIATH TOJBKO TaKUe IOpH-
JUYECKU 3HaYMMBbIE AEHCTBUS, KOTOPBIE OTBEYAIOT LIETSIM UX JEATEIbHOCTH,
MIPEeIyCMOTPEHHBIM B YCTaBe WJIM HHOM YYPEAWTEIHHOM JIOKYMEHTE,
1 HECTH CBS3aHHBIE C 3TOU JEATEIBHOCTBIO 00S3aHHOCTHY. [6]

3aKOHO/ATENBCTBO W CyneOHas TPaKTHKa MPUAEPKUBAIOTCA HMEHHO
atoro kpurepus. IIyHkr 1 cr. 49 'K PO onpeznenser cnenuanbHyo MpaBo-
CIOCOOHOCTh KaK BO3MOKHOCTh IOPHIMYECKOTO JIUIa UMETH IpaBa, COOT-
BETCTBYIOIME LIETSAM €r0 AEATENbHOCTH, U HECTH CBSI3aHHBIE C HTON nes-
TEIHHOCTBIO 00s13aHHOCTH. [Ipe3suanym Bricmero Apourpaxkuoro Cymna PO
B [locranoBnenun ot 02 despans 1999 rona ykasan, 4To npu ceuuanbHON
MIPaBOCIIOCOOHOCTH <«JIEHCTBHS TMPENNPHUITHS IO PACHOPSIKEHHUIO 3aKper-
JICHHBIM 32 HUM HMYIIECTBOM COOCTBEHHMKA JOJIKHBI OBITH 00YCIIOBJICHBI,
MIpeKe BCETOo, 3a7a4aMi €r0 yCTaBHOM JEATEIbHOCTH | IIeJIeBbIM Ha3Haue-
HUEM MPEeIOCTaBICHHOTO JIJIS 3TUX LENeH U 3aJ1ad UMYLIECTBay. [3]

«CriennaiabHBI) O03HAYaeT «IpeAHA3HAUYEHHBIH HCKIIOUNUTENBHO I
4ero-1mbo; UMeroIuii ocoboe HasHAYeHHE; CBA3aHHBIA C KakoW-IMOO OT-
JeTbHOM 0Tpacibio». «OrpaHUYEeHHBIN» XapaKTepU3yeTcsl KaK «IIOCTaBIICH-
HBIM B KaKue-TO IPaHUIIbl, pAMKH, CTECHEHHBIM KaKUMH-THOO0 YCIOBUAMMY.
CrienoBaTenpHO, CHEUMAIBHONW INPAaBOCIOCOOHOCTBIO FOPHUAMYECKHE JIHLA
HAJCNAIOTCA B Ielsax Ooisiee 3(PQPEKTUBHOrO, MPO(HECCHOHATBHOTO OCY-
LIECTBJICHUs BBHIOPAHHOIO YUYpPEAUTENSIMH BUAA AedrenbHocTH. Crenuanb-
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Hasi IPaBOCIIOCOOHOCTh YCTaHABIMBACTCA MyTeM yKa3aHUsl Ha KOHKPETHBIN
paspenieHHbIN BU (BUIBI) ACATENFHOCTH. Takas MpaBoCIIOCOOHOCTh MOXKET
OBITH MPEeIyCMOTPEHA KaK B 3aKOHE (7151 OTAEIBbHBIX BUAOB AEATEILHOCTH),
TaK W B YCTaBe, T. €. CAMUMH YYaCTHHUKAMHU IOPUIUIECKOTO JTUIA. Y CTaHOB-
JICHUE CTIEIUalbHOTO XapaKTepa MpaBOCIIOCOOHOCTH BO3MOKHO Ha CTaIuu
CO3JIaHMsI OOIIECTBA, a TAK)KE B MPOIECCE €ro CYIIeCTBOBAHMUS.

OrpanudeHne NpaBOCIOCOOHOCTH BO3MOXKHO TOJNBKO B CHJIYy 3aKOHA!
IOPUIIUYECKOE JIUII0 MOXKET OBITh OTPAHWUYEHO B MpaBax JHIIbL B CIydasx
U B MOPSAKE, NPELyCMOTPEHHBIX 3aKOHOM, pellleHHe 00 OrpaHUYCHUH NpaB
MOJKET OBITh 00KAJIOBAHO IOPUANYECKIM JIUIOM B cy[ (1. 2 cT. 49 'K PD).
OrpaHnueHne NpaBOCIOCOOHOCTH MPOMCXOAMT IMYyTEM 3alpelleHHs Ocy-
HIECTBISATH ONPEACICHHBINA B (BUIBI) NS TEINEHOCTH.

OrpaHudeHne neecriocOOHOCTH FOPUANYECKUX JIMI BO3MOXHO TOJBKO
B CHJIy 3aKOHA WM 10 OCHOBaHUSIM, MPEIYCMOTPEHHBIM 3aKOHOM. DTO TOA-
TBepXknaer cyneOHas mnpaktuka. Hampumep, IloctaHoBienue Ilnenyma
BepxoBrnoro Cynma PO Ne 12 ykaspiBaer, YTO CyJ He BIpaBe 3alpemiaTh
MpoBeJicHHe O0O0IIero coOpaHus aKIMOHEPOB, MOCKOJIBKY 3TO HapyIlIaeT
[IPaBO aKIMOHEPOB Ha y4acTHe B 00ILieM cOOpaHUM, IPEJOCTABICHHOE UM
3akoHoM 00 AO. ITockonbky obmiee coOpaHue (GOpMHUPYET M BBIpa)KaeT
BOJIIO IOPUIMYECKOTO JIMIA, 3alpeT Ha ero npoBefeHre GakTHYECKH O3Ha-
YaeT OrpaHWYCHHUE JIeecliocOOHOCTH obmiecTBa, 4To He jgomyctumo. «Ilo-
3TOMY OTpaHHUYEHHE TpaBa CyIO0B 3ampeniaTh IpoBeJeHre 00X COOpaHnuii
JOJDKHO paccMaTpUBAThCS Kak 3allpeT Ha OrpaHHYeHHe AEecroCOOHOCTH
IOpUANYECKUX U [4].

CymecTBYyIOT JiBa MPOTHBOIONOKHBIX B3IJIsIa: JUOO 3TO OrpaHHMYCHHE
MPaBOCIIOCOOHOCTH, OO CIENUATBHO MPETyCMOTPEHHAs! 3aKOHOM B (HC-
KaJbHBIX U KOHTPOJIBHBIX LEJsX MPoLenypa, T. €. OTpaHHUYCHUE J1eeCcIioco0-
HOCTH.

B pesynbrare aHanmsza BOIpoca O JIMIEH3UPOBAHUH, CTAHOBUTCS Oue-
BUAHO, YTO HEOOXOAMMOCThH MOJYYCHUS JHMLEH3UH, T.€. Pa3peuieHus] Ha
OCYILIECTBJICHUE ONPENEIEHHOI0 BUIA NESTEIbHOCTH, HE ABISIETCS OIpaHu-
YEHHUEM JEeCIOCOOHOCTH IOPHINYECKOTO JIUIA, MOCKONBKY JHIEH3UPYIO-
LMK OpTaH HE BOCIOJHSIET OTCYTCTBYIOLIYIO AEECIHOCOOHOCTD (KaK 3aKOH-
HBI TIPENICTABHUTENh B OTHOIICHHH (PUIUUECKOTO JIMIA, JIMOO BPEMEHHBIN
YIOPaBISIOMNN B OTHOIICHUN IOPUANIECKOTO JIMLIA).

Ecnu nuuensupyemasi JedTENbHOCTh SIBISIETCS UCKIIOYUTENBHOM, TO
MPEJIOCTABIICHNE JIMIICH3UN Ha €€ OCYIICCTBICHUE BIICUET CIEIHMATH3aIUI0
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MpaBOCIOCOOHOCTU. [[pyrumMu BUAaMH ACSITEILHOCTH OPTraHU3ALMS MOXKET
3aHMMAThCS, €CIIM 3aKOHOM HE 3ampelieHo Takoe coBMmemeHue. Crenka,
COBEpIIICHHAs] OpraHu3allvell, He 00Jamaroeil COOTBETCTBYIOMIEH ITHIEH-
3Wel, 3a4acTyI0 MPU3HAETCS CyJaMH HE OCIOPHUMOM, a HUYTOXXHON B CHITY
CHEIMATBLHOTO yKa3aHUs (PeepaqbHOro 3aKoHa.

Ecmu numensupyeMasi AeSTEIbHOCTH 3ampelieHa, HaupuMmep, B CHITY
YCTaHOBJIEHUSI TOCYAAPCTBEHHONH MOHOIIOJMM Ha €€ OCYIIECTBIICHUE,
MPEAOCTABICHUE PA3pPELICHUSI HA €€ OCYIIECTBICHUE BJICYET BO3HUKHOBE-
HUE JIOMOJIHUTEIILHOM MPAaBOCIIOCOOHOCTH (IOMOMHUTEIbHAS K 001el 1100
cnenmanbHON). OCyIIecTBICHHE MaHHOW AEATEIHHOCTH 3allPelieHo 3aKo-
HOM, CJIEIOBAaTeIbHO, CAEIKH, 3aKII0UeHHBIe 0e3 JINIEH3UH, SIBISIOTCS HU-
YTOXKHBIMH B cuiIy 1. 1 cT. 49 u cT. 168 'K PO.

Takum 06pa3om, NOTyUEHUE JTUIICH3UNA MOXET UMETh Pa3IudHOe 3Haue-
HHE B 3aBHCHMOCTH OT BHJa JIMIICH3UPYEMOU NesTenpbHOCTU. Pasperienne
Ha 3aHATHE ONpEeAENICHHBIM BHIOM JeSTENFHOCTH (JTUIEH3Ms) 00 BHICTY-
MaeT 3MEMEHTOM (PaKTUIECKOTO COCTaBa, HEOOXOIUMOTO JUIsl OCYIIECTBIIE-
HUS JaHHOTO BHJA JICATEIBHOCTH (B paMKax OOIIel NmpaBOCHOCOOHOCTH),
00 SBISIETCSI OCHOBAHMEM BO3HUKHOBEHHMSI CIEITMAIBHOU IPaBOCIIOCO0-
HOCTH IOPUINYECKOTO JIHIIA.
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Hayunwiit pykosooumenv Enughanyes Anopein Braoucnasosuu
Cmyoenmka: Makapoea J/lunoa Huxkonaegna

HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCHTET

TpancnopT B J11000# cTpaHe — O1HA U3 BaKHEHIINX OTpacyieil 3KOHOMHU-
K, KoTopas obOecreunBaeT 3(PGEKTUBHOCTh €€ pa3BUTHA HE TOJBKO
B IIEJIOM, HO U OTAEIBbHBIX €€ peruoHoB. C MOMOIIBI0 TpPaHCIOpPTa OCY-
IIECTBISAIOTCS TEPEBO3KH TPYy30B, MACCAXHUPOB, Oaraxka. TpaHcrmopTHas
JESTENBHOCTD SABISETCA BHIOM NPEANPUHUMATENBCKON AedrenbHocTH. [le-
PEBO3KHU Tpy30B sl 9KoHOMHKH Poccuiickoit Denepaniiyi UMEIOT OOJIBIIOE
3HaueHHE. DTO YTBEP)KIACHHE KacaeTcs, B YaCTHOCTH, BHYTPHUPOCCHHCKUX
MEepPEeBO30K, MOCKOJIbKY MPOTAKEHHOCTh Tepputopun Poccuiickoit denepa-
UK OOYCIIOBIMBAaeT HEOOXOAUMOCTb MEPEBO30K HECKOJIBKHMMH BHIAMHU
TpaHCIIOpTa, 4TO 00yCIaBIMBAET aKTyalIbHON paccMaTpuBaeMoil Temsl. Lle-
JbI0 JAaHHOM CTaThH SBJSIETCA BCECTOPOHHEE M3yUEHHUE BONPOCA, CBI3aHHO-
TO C IPaBOBBIM PETYIUPOBAHUEM JOrOBOpPA IIEPEBO3KH I'PY30B.

LleHTpanbHBIM 3BEHOM B CUCTEME TPAHCIIOPTHBIX 00S3aTENLCTB SBIISET-
cs1 00513aTeILCTBO 110 TepeBo3ke. B coorBercTBuu ¢ 1. 1 c1. 784 'K PD oc-
HOBaHHUEM JJIs1 BOSHUKHOBEHHUSI TAKOTO 00sI3aTENbCTBA CIIYKUT AOTOBOP Iie-
peBo3ku [1].

[To noroBopy mepeBO3KH rpy3a MEPEBO3YHK 00S3yeTCs JOCTABUTH BBE-
PEHHBIN €My OTIPABUTENIEM I'Py3 B MyHKT HA3HAYEHUS U BBIOATH €r0O yIpa-
BOMOUYEHHOMY Ha MOJy4YeHHe Tpy3a JHLy (TOoIydaTenro), a OTIpPaBUTEIh
00s3yeTcsi ymiaTuTh 3a MEPEeBO3KY Ipy3a yCTAaHOBJIEHHYI miaty (m. 1
cT. 785 'K PD).

JloroBop mepeBo3KH Ipy3a XapakTepusyeTcs TEM, YTO:

1) Kak paBuUJIO, OH ABJSAETCS peaIbHBIM JJOTOBOPOM.

2) OH siByII€TCS ABYCTOPOHHUM M BO3ME3IHBIM.

3) OH sABISETCS CPOUHBIM.

4) OH MOXKET OBITh Ty OJTUIHBIM.

5) OH MOKET OBITh 3aKIIIOYEH B MOJIb3Y TPETHETO JIHLA

CropoHaMHu JOTOBOpaA MEPEBO3KU IPy3a SBISIOTCSA OTIPABUTEND H IIEpe-
Bo3uMK. Ha cTOpoHe OTmpaBHTENsT MOTYT BBHICTYNAaTh JIIOOBIE CYOBEKTHI
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FPaKJAHCKOrO IMpaBa. B kadecTBe mnepeBO3UMKAa BBHICTYNAeT BIAJEINell
TPAHCIIOPTHOTO CPEACTBa, K KOTOPOMY CHelHajbHble TPeOOBaHUS MOTYT
NPEABSBISTHCS B CBSA3H C JIMLEH3UPOBAHUEM NEATEIBHOCTH IO MEPEBO3KE
rpy30B. OCHOBHOH 00S[3aHHOCTBIO IEPEBO3YMKA SIBISETCS JAOCTaBKa Tpy3a
B MyHKT Ha3HayeHus. OCHOBHOW OOSI3aHHOCTHIO OTIPABUTENS B IIEPEBO30Y-
HOM 00s13aTeNBCTBE SBIISETCS YIUIaTa IMPOBO3HBIX IUIaTexei [2].

Takxe CTOMT OTMETHUTh, YTO OTBETCTBEHHOCTh CTOPOH JIOTOBOpa Iepe-
BO3KM rpy3a mnpeaycmoTpena 'K PO, a xoHKpeTu3upyeTcsi crielralbHbIM
3aKOHOJIATENbCTBOM. BBHIy TOro, 4to OOIbIIEee YHCIO 00sS3aHHOCTEH Jie-
JKUT Ha TPYy30MNEPEBO3UMKE, UMEHHO €ro OTBETCTBEHHOCTH IOCBAIIEHO
OOJIBIIMHCTBO CTaThbel, OJJHAKO 3TO HE yMaJsieT OTBETCTBEHHOCTH TPYy300T-
MIpaBUTENS. W TPYy30IEPEeBO3YHKA, YbS OTBETCTBEHHOCTH IPEIyCMOTpPEHA,
3a4acTylo, CHEUUaNbHbBIM 3aKOHOJATENbCTBOM M HEMOCPEACTBEHHO COTJa-
LIEHUEM CTOPOH [3].

KacarenbHo n1oroBopa nepeBO3KH T'Py30B KEIE3HOJIOPOKHBIM TpaHC-
IIOPTOM, CTOUT CKa3aTh, YTO TPY300TIPABUTENIEM M TPy30HOIydaTeseM
MOXeET OBITh KaK (pu3ndecKoe, Tak U opuandeckoe auro. [Ipasa u o0s3an-
HOCTH CTOPOH ONPENETSIOTCA Pa3IMYHBIMU aKTaMU — Y CTAaBOM KEJIEe3HOI0-
poxHoro Tpancnopra P®, mpaBuiaMu NEPEBO30K I'Py30B, TEXHUYECKUMU
WHCTPYKIHUSAMHU, TOTOBOPOM [4].

CognepxkaHue OOroBOpa IMEPEBO3KH Ipy3a KEIE3HOAOPOKHBIM TpPaHC-
IIOPTOM HMEET XapaKTEepPUCTHKH, MPHUCYIIUE BCEM BHUIAM MEPEBO3KU
OTHETHHBIMH BHJIAMH TpaHcopTa. OT JTaHHOTO ACIEHUS 3aBUCUT BpeMs
MepeBO3KN W pa3mep oratel. [lepeBo3ka rpy3a ¢ OONBIION CKOPOCTHIO
COOTBETCTBEHHO OIUTAYMBAETCS 1O TOBbIIIEHHOMY Tapudy. Tak kak pac-
CMaTPUBAEMBI NTaHHBIA JOTOBOp SBISETCS IMyOIUMYHBIM, TO U LIEHA €ro
YCTaHABJIMBAETCS TOJIBKO TapudaMi, MPUHATEIMH B YCTAHOBIEHHOM 3aKO-
HOM IOpSIJIKE.

Horosop III'AT — 3T0 moroBop, 3aKialOoyacMblii HE B MOMEHT Hadala
TPaHCIIOPTHOTO TpoIiecca, a B MOMEHT, MPEAIeCTBYIOINN eMy, T. €. A0ro-
BOD SBJISETCS KOHCEHCYaITbHBIM.

enp morosopa III'AT — mocTaBka rpy3a OT MeCTa €ro OTIpPaBJICHUS,
YKa3aHHOTO B JIOTOBOpE, K MECTY HazHaueHHUs. M3 ompezneneHus cienyer,
yto noroBop [II'AT sBrisercs B3auMHBIM U BO3ME3AHBIM (TIOCKOJIBKY YCITy-
TH TIEPEeBO3YHKA JIOJDKHEI OIIaYMBAThCS). Takke TaHHBIA TOTOBOP SBIISICTCS
CPOYHBIM, TaK KAK CPOK €ro JNEHCTBHUS ONpPEAETSETCS CPOKOM HCIOJHEHUS
00s13aTeNbCTBA MO MepPeBoO3Ke [S].
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PaccmatpuBaemslii norosop (morosop III'AT) Taxke cumrtaercss myO-
nuaHbIM (cT. 426 'K P®), mockonbKy B KauecTBe NMEpEeBO3UYHKA BCET/Ia BBI-
CTYNaeT HIOPUANYECKOE IO WIN HHAWBHUAYaJIbHBIA NpEANPUHUMATENb,
npuHsBmue Ha cebs mo goroBopy III'AT 006s3aTensCTBO JOCTaBUTH BBe-
PEHHBIH TPY3.

[IpenmeToM moroBopa SIBISAIOTCS Kak JEHCTBHS IMEpPEBO3YMKA IO JO-
CTaBKe Ipy3a B MECTO Ha3HAUYEHUS U BbIJAY€ €0 yINOJIHOMOYEHHOMY JIHILY,
TaK ¥ BCTPEYHbIE EHCTBHS TPYy300TIPABUTEINS IO OIUIATE MIEPEBO3KH.

Taxum oOpaszom, gorosop [II'AT — 310 cornameHue, 0 KOTOPOMY Iie-
PEBO3YHK, HCHOJB3Ys] aBTOMOOMJIBHBIA TPAaHCHOPT, 00S3yEeTCS JOCTaBUTHh
BBEPEHHBIN €My OTIpABUTENIEM Ipy3 B IYHKT Ha3Hau€HUs M BBIOATH €rO
yIpaBOMOYEHHOMY Ha IIOJIyu€HHE Ipy3a July (IoJlydaTesro), a Irpy300T-
MIpaBUTENb B CBOIO OUepelb 005S3yeTcsl yIIaTUTh 3a MEePEeBO3Ky Ipy3a ycTa-
HOBJICHHYO ILIaTYy.
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V]IK 347

JAOTI'OBOP ITIOCTABKH TOBAPA:
INHOHATHUE U OCOBEHHOCTH

Hayunwtit pykosooumens: Enugpanyee Anopeii Bhaoucnasosuu
Cmyoenm: Ilozopeeuu Apmem Banepvesuu

Hoesocubupckuti 2ocyoapcmeennulil mexHuueckutl yHUgepcumem

AnHoTanmusi. B craThe aBTOPOM MPOBOAMTCS AaHANM3 IIOHATHSA JIOTOBOPA
TMOCTAaBKH, PACCMAaTPUBAIOTCS OCHOBHBIE MPU3HAKH, OMPEEINIOIINE COAepKaHHe
JI0rOBOpa MOCTaBKH. L{ebI0 cTaThu ABIAETCS MCCIEA0BAHIE CYIIHOCTH U NPAaBOBOH
HpUPOJIEI JOTOBOPA TIOCTABKU B IPakJaHCKOM npaBe Poccuu. ABTopom mpoaHanu-
3UPOBaHbEl HOPMBI JEHCTBYIONIETO 3aKOHOATENLCTBA U PA3IUYHBIE B3IIIAbI TEOPE-
THKOB, HA OCHOBE KOTOPBIX MPOBOAUTCS HCCIIET0BAHNUE.

KioueBble c/10Ba: J10T0BOp, J0TOBOP MOCTAaBKH, OCOOEHHOCTH J0TOBOpa
TIOCTaBKH.

JloroBop mpencTariseT co0Oi COTIANICHHUE JBYX WIIM HECKOJIBKUX JIUI]
00 YCTaHOBICHMH, W3MEHEHHH WJIH NPEKpPAlICHUH TPaKIAHCKUX TIpaB
u o0s3aHHOCTEN. Takoe oOIiee MOHSITHE JOTOBOPAa HOPMATHBHO 3aKPEILICHO
B ctaThe 420 rpaxkanckoro kojekca Poccuiickoit @eaeparuu [1].

JIOI‘OBOp IIOCTaBKU TOBApPOB, ABJIAACH OJHUM U3 I'PaAXKIAHCKO-IIPABOBBIX
JIOTOBOPOB HECMOTPS Ha TO, YTO UMEET 3aKOHOATEIbHOE 3aKPEIIeHHE ero
MOHSTHUS U CYIIHOCTH, COEPKUT PA3NUUHBIE MTOAXOMABI K €r0 ONpeAeNICHUIO
B JIOKTPHHE.

Tak, Hanpumep, A.K. I'allHyTIMHOB N0 TOrOBOPOM MOCTaBKU TOBApPOB
MMOHMMAET COCTABIIIONIYIO JOTOBOpa KYIUIM-TIPOJIAXH, TJIaBHAs 3ajada Ko-
TOPOTO COCTOUT B PETYJIMPOBAHHH MPOIIECCOB TOBAPHOTO OOMEHa B oOuie-
ctBe. [lo ero MHeHMIO, JOTOBOp IMOCTAaBKM TOBApOB — 3TO COTJAlllEHHE,
B CHIIy KOTOPOTO TIOCTaBIIMK 00S3yeTCs MepenaTh MOKYMaTe0 ToBap, Mpu
3TOM 00€ CTOPOHBI TAaKOTO COTJIAIIEHHsS JOJDKHBI OBITh CyObEeKTaMH Mpe/l-
MPUHUMATEIBCKONU NIesITeENbHOCTH. KpoMe TOro, oHa CUMTaeT OMNpeNensito-
LIUMU JUISE TOTOBOPA TTOCTABKH HEKOTOPHIE €r0 0COOEHHOCTH, KOTOPHIE CIIO-
COOHBI OTTPaHUYUBATH TAKOH JIOTOBOP OT APYTHX.
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Cpenu Takux ocobeHHOCTEeH Hamboyiee MpUMeyaTeIbHBIMUA CpPEelu TeX,
YTO BBIACIAECT WCCIIENOBATENh OTOBOpa MmocTaBku ToBapoB A.K. I'aifHyT-
JIUHOB, BUASTCS CIECAYIOIINE:

— 00513aHHOCTH CTOPOH B MPEAOCTABICHUN MHPOPMAIMU O CYIIECTBEH-
HBIX YCJIOBHUSX JIOTOBOPA M YCIIOBHSIX OTOOpa KOHTPAreHTa;

— 0coO0BIi CyOBEKTHBIN COCTaB, BRIPAKAIOLIUIICS B TOM, YTO 00€ CTOpO-
HBI JIOTOBOPa JOJDKHBI SBIATHCS CYOBEKTaMH MPEANPUHUMATEIHCKON JTesi-
TenpHOCTH 5, ¢. 120].

J.C. JleoHOB, 0TMeUas MHUPOKYIO PacHpOCTPaHEHHOCTh JOTOBOpa IO-
CTaBKM TOBApOB, CUUTAET, YTO I JOCTW)KEHHA OanaHca CTOPOH €ro
3aKIIIOYMBIINX, TaKOH JOTOBOP JOJDKEH OBITH 3aKII0UeH CTOpOHaMHu 0e3
IIOCPETHUKOB, TIeHa TOBapa JOJDKHA OBITh MpHBs3aHa K 00beMy BBIOOPKH,
CTOPOHaMH JOJDKHBI OBITh OrOBOPEHA TPAHCIIOPTHAsl JIOTHMCTHKA W [p.
[7, c. 458].

Cornacho ct. 506 'K P® [2] noroBop mocTaBKu — COTJIAIICHHUE BYX
CTOPOH, OJIHA M3 KOTOPBIX IMOCTABIIWK, SBISIOUINICS MpEeANPUHIMATEICM,
Oeper Ha ce0si 00s3aHHOCTH mepenarh (IpoJaTh) NPOU3BEICHHYIO WM 3a-
KYIUICHHYIO UM TPOAYKIHIO B OTOBOPEHHBIE JOTOBOPOM CPOKH IPYToOil CTO-
pOHe, ABJsIOIIEiicA moaydaTesieM (3aKa3uyMKOM), JUIsl OCYIECTBICHHUS 3TOH
CTOPOHOM CBOEH KOMMEpYECKOH mesarensHOCThIO [2]. Takoit moroBop To-
CTaBKH BBIICISIETCS] B OTACIBbHYIO KATETOPHUIO B paMKaxX JOTOBOPOB KYIUIH-
MPpOAaXH, YTO XapaKTEPHO JJIA POCCUUCKON MPaBOBO CUCTEMBI.

OTIMYKTEIBHOM YepPTOU TOTOBOPA MOCTABKU SIBJSIETCS. €0 YHUKAIBHBIN
COCTaB YYaCTHHMKOB: B POJIH IMOKYTaTeNeld M IMOCTABIIUKOB MOTYT BBICTY-
MaTh HECKOJBKO MHIWBUIYAIbHBIX NpeANpUHUMATENCH WU IOPUITUYECKUX
mun. HecMoTpst Ha HaTM4re MHOKECTBAa CyOBEKTOB, TAKOW JIOTOBOP HE CUH-
TAeTCs. MHOTOCTOPOHHUM B TPaJUIUMOHHOM MOHUMAHUHU, MOCKOJBKY Kax-
OBl yY9aCTHUK MMEeT crelu(uvecKre mpaBa M O0S3aHHOCTH, IpHUHAIJIe-
XKalue 100 MOKyMaTento, 100 MOCTABIIUKY.

Wtak, moroBop MmOCTaBKM TOBApOB — 3TO TPaKIAHCKO-TIPABOBOM JOTO-
BOp, MO KOTOPOMY OJHA CTOpOHa (IOCTAaBLIMK-NIPOJAABEL]), OCYLIECTBIIAIO-
masi MpeANPUHIMATENBCKYIO JIeATENbHOCTh, 005A3yeTCsI B 00YCIIOBJICHHBIE
CPOKH WM CPOK MepeaaTh MPOU3BOAUMBIC WU 3aKylaeMble UM TOBApHhI MO-
KYTIATeIto IS UCTIOIB30BAHMS B IPEAIIPHHUMATENBCKON AEITETbHOCTH HITH
B MHBIX IIEJIX, HE CBSA3AHHBIX C JIMYHBIM, CEMEHHBIM, JOMAITHUM WU UHBIM
WCTIONTb30BaHUEM.

OnHoli 3 0ocobeHHOCTEH 00CyKIaeMOoro J0r0BOpa SBISETCS €ro ABYX-
CTOPOHHUI XapakTep, MPH KOTOPOIl MOKyNaTedh W MOCTABIINK BHICTYTAIOT
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B POJIM OBYX CTOPOH coryameHus. JoroBop MOCTaBKM TaKKE OTIMYAETCS
TEM, YTO MOMCHTHI €TI0 IIOAIIMCAaHUA U q)aKTquCKOﬁ nepeaayunu ToBapa HE
COBIIA/IAIOT MO BPEMEHH, MpHYEM Iepeaada OOBIYHO MPOUCXOIUT IMO3KE.
Ota 0co0eHHOCTh 00yCIOBIIEHa HECKONBKIUMH (hakTopamu [6, c. 41].

B mepByto ouepenp, Lenb TOroBOpa MOCTaBKH — 3TO oOecHeyeHue He-
MPEPHIBHOCTH TIOCTABOK TOBAPOB WJIM MAaTEPUANIOB JJIS MOKyMaTesel, 4yTo
gacTo TpeOyeT MOBTOPAIOUIMXCS W PETYJSIPHBIX MOCTaBOK OTAEIbHBIMU
MapTUSIMH B TEYCHUE OINPEIENICHHOTO TIeproia BpeMeH!. Takke, ToBap Juist
MOCTaBKH MOXET OBITH elle He MPOM3BEeAEH MU HE MPHOOPETEH OCTABIIH-
KOM Ha MOMCHT 3aKJ/IFOUCHHUA OOT0BOpa, U IMOCTAaBHIUK HOJKEH U3TOTOBUTH
WM 3aKyTUTh TOBAP COIIACHO TPEOOBAHUAM MOKYIIATEIS.

O6ocobiieHne paccMaTpuBaeMoOro JOTOBOpPa MOMKET OCYIIECTBIISTHCS
C y4eToM creuuHKd ToBapa, NOAJIESKAIIEro peanu3auuu. [I[puMeHuTensHOo
K JIOTOBOPY KYIUTU-TIPOJIaXKH B IEJIOM MpPEJAMETOM IpU3HAeTCs JIto0oe He
U3BATOE U3 000pOTa UMYILECTBO, B JIOTOBOPE MOCTaBKE MPEIMETOM, OOJIb-
IIEeH YacThlo, ABJISIIOTCS JABUAKUMBIE Belld. [lo aHanu3upyeMomMy JOTOBOPY
HE MOT'YT OBITh NIepeiaHbl UMYILECTBEHHBIE MIPaBa, [IEHHbIE OyMard.

[IpeameT noroBopa MOCTAaBKM, KaK MPaBHIIO, XapaKTEPU3YeTCs POJOBBI-
MU NPU3HAKAMU.

B JO0TOBOPEC IMOCTAaBKU BAXXHOC€ 3HAUYCHHUEC UMCIOT CPOKHU IMOCTABKH U Ka-
YEeCTBO TOBApa, a MOTOMY AOTOBOP MOCTAaBKU 3aKIIOYAETCs BCETAA B MHUCH-
MEHHOH (opme.

JloroBop TOCTaBKM XapaKTepU3yeTCsl B3aUMO3aBUCHMOCTBIO IIPaB
1 005S3aHHOCTEH CTOPOH: KaXXJAOE€ IMPaBO OJHOW CTOPOHBI COOTBETCTBYET
oTpeeNnEéHHON 00s13aHHOCTH APYTrol CTOPOHBI, U HaobopoT [8, c. 30]. DToT
JIOTOBOp SIBIISIETCS KOHCEHCYAIbHBIM, YTO O3Ha4aeT He0OXOJUMOCThH J0-
CTIKCHHUS COTJIaCHA IO KJIIOYEBBIM ITyHKTaM Uil BO3HMKHOBEHHS 00s3a-
TEJILCTB.

Cornacue cTOpOH HakJIaIblBaeT Ha MOCTABIIUKA JOJT MEpeAaTh TOBap,
a Ha MOKyMarens — MPUHATh U OIUIaTUTH ero. ToBap, mproOpeTaeMblil 1o
JaHHOMY JIOTOBOpPY, MNpeJHAa3HA4YeH Uil JajbHEHIIEero HCIOJIb30BaHUs
B IIPOM3BO/ICTBE, TJ€ OH JIMOO COXPAHSET CBOIO CTOMMOCTH IIPU TEpenpo/ia-
xe, MO0 YBEJINYMBACT CTOMMOCTh APYTHX TOBapOB B MpOLECCE MPOU3BOA-
CTBa. OTO IOJATBEPXKIA€T 3KOHOMHYECKYIO IEJIb HCIOIb30BAaHUS TOBapa,
MPEeayCMOTPEHHOTO JOTOBOPOM TIOCTABKH.

[Tneaym BAC P® B [locranoBnenuu ot 22 okTsa0ps 1997 r. Ne 18, yka-
3aJl Ha TO, 4TO IIOJ HCIAMH, HC CBA3aHHBIMU C JIMYHBIM HCIIOJIB30BaHUCM,
HEOO0XOIUMO MOApa3yMeBaTh, B TOM 4YHCIE, NIPUOOPETEHHE IOKyHaTeieM
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TOBapOB JJIs o0ecrieueHus ero JesrenbHocTd B kauectse I wmu ropumu-
gecKoro Jmma (0huCHON MeOeIn, OPTTEXHUKY, MATEPHATIOB TSI PEMOHTHBIX
paboT, TPaHCIIOPTHBIX CPEACTB U 1p.) [3].

BwmecTte ¢ Tem, ecnu mpeaMeT qoroBopa MpuoOpeTaeTcs y POSHHIHOTO
MPOJIaBLa, TO TOTOBOPHBIE OTHOIICHUS MEXIY MOKYIATelIeM U MOCIEIHUM
OyIyT peryIupoBaThCS TPAXKTAHCKO-TIPABOBEIMH HOPMAaMH O PO3HUIHOU
kyruie-tipopaxe (§ 2 rnaesl 30 'K PO).

Eme omgHOi 0COGEHHOCTBIO JOTOBOpa MOCTAaBKH TOBApOB SIBIAETCS TO,
410 OH MyOnuuHbId. [lomydaercs, oH JOMKEH OBITh 3aKJIIOUEH C JHOOBIM,
KTO 0OpaTUTCS K MTOCTABIIMKY-TIPOIABITY, X Ha OJMHAKOBBIX JIJIST BCEX yCIIO-
Busix [4, c. 105].

06 >toMm cBuzmerensCcTBYeT 4. 1 c1. 426 'K P®, KoTOpas rimacur, 94To Ta-
KUM TPU3HAETCSI JOTOBOP, 3aKIIOUEHHBIN JIMLIOM, OCYIIECTBISIOIIUM Ies-
TEIHHOCTD, PUHOCSIIIYIO TIOXO, M YCTaHABIUBAIOIINN €0 00sS3aHHOCTH T10
MPOJIa’Ke€ TOBApPOB, BHIMOJHEHUIO PabOT MO0 OKa3aHHWIO YCIYT, KOTOPBIE
TaKoe JIUII0 TI0 XapakTepy CBOCH MEATEIHPHOCTH IOJDKHO OCYIIECTBIISTH
B OTHOIIICHUU KaXKJIOTO, KTO K HEMY O0paTHTCS».

[Ipu 3TOM, JIMIIO BRICTYTIAIOMIEE B JAHHOM CIydae B KauecTBE MPOIaBIia-
MOCTABIIMKA HE BIPAaBE OKAa3bIBATh NPEANOYTCHHUE OJHOMY JIHIY Tepen
JIPYTUM JIAIIOM B OTHOIICHUW 3aKJIIOYCHHS ITyOJIMIHOTO IOTOBOpA, 3a HC-
KIIFOYSHHEM CITy4daeB, MPEeIyCMOTPEHHBIX 3aKOHOM WJIM WHBIMU ITPABOBBIMHU
aKTaMH.

JlaHHBIN TOTOBOP SABISAETCA AOTOBOPOM IMPUCOCIUHEHUS, B CBSI3U C TEM,
YTO JOTOBOP SIBJISIETCS MyONMMIHBIM. B cooTBeTcTBUU C 1. 2 cT. 426 ['K PO
YCIIOBHS ITyOJIUYHOTO IOTOBOPA JIOJIKHBI OBITh PAaBHBIMU B OTHOIIIEHUH BCEX
oTpeOunTENeH, 32 HCKITFOUCHUEM CIIydaeB, KOT/Ia 3aKOHOM U HHBIMU TPaBO-
BBIMH aKTaMH JOMYCKAeTCs MPEIOCTABIEHUE JIbIOT IS OTACIBHBIX KaTero-
puit moTpeduTenei.

Takum 00pa3oMm, JOTOBOP MOCTAaBKM TOBapa — 3TO CIOXKHOE MHOTOAac-
MIEKTHOE IOPUAMYECKOE COTIANICHHE, KOTOPOe 3aHUMAaET IEHTPAIThHOE Me-
CTO B CHCTEME TPaXKIaHCKO-TIPABOBBIX OTHOIIeHUUA. OH perynupyeT mops-
JIOK Tepefadd TOBAapOB OT MPOJaBIla K IMOKYHATeI0 W 00ecrednBacT
MIPaBOBYIO OCHOBY JJIsI KOMMEPYECKOT0 0OMeHa.

ITo cBoelt ropuaNYECKON NPUPOJE TOTOBOP IMOCTABKU SIBISIETCS JBYCTO-
POHHUM, KOHCEHCYaJbHBIM, B3aUMHBIH, MyOIMYHBIM U JIOTOBOPOM IIPHUCO-
eIMHEHUSI.

[Ipu 3axmroueHnn AOroBopa BaXHBI ETAIH U TOYHOCTb, BKJIIOYAs OTpe-
JIEJIEHUE TOBapa, YCIOBHS OIIATHl U OTBETCTBEHHOCTHh CTOPOH. JIOKYMEHTHI
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JOJDKHBI OBITH TMPaBHIIBHO O(OPMIIEHBI U COOTBETCTBOBATH 3aKkoHy. Ilo mo-
TOBOpPY IOCTAaBKH TPOJABEIl MEpENacT TOBaphl MOKYIATENI0 I OM3Heca
WM APYTHX LeJed, He CBA3aHHBIX C JMYHBIM HCIOJb30BaHUEM. J[oroBop
JOJIZKEH OLITH M CHbMCHHBIM, NHAYC OH HeﬂeﬁCTBI/ITeHeH.

B mesnom, 10roBop mocTaBKH TOBapa UrpaeT KIIOYEeBYIO POJib B odecre-
YEeHUU CTa0MIBHOCTH M TPEACKa3yeMOCTH B Om3Hec-mporieccax. OH He
TOJIBKO (PUKCHPYET TOTOBOPEHHOCTH MEXAY CTOPOHAMH, HO U CIYXHT HH-
CTPYMEHTOM JIsI pa3sBUTHA U NOAACPKAHUA JOJTOCPOUYHBIX ACJIOBBIX OTHO-
menuil. [lpaBunpHOE MOHMMaHKWE M TPAMOTHOE NPHUMEHEHHE NPHHLMUIIOB
3aKITIOYEHHS TOTOBOPA MOCTAaBKH CIIOCOOCTBYET MOBBIMIEHUIO 3()(PEeKTHBHO-
CTH KOMMEPYECKOH AEATEIIbHOCTH U YKPEIUIEHHIO JOBEpUsl MEXIy HapTHe-
pamu.
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V]IK 347

INPEJAEJIBI OCYIIECTBJIEHUSA
CYBBEKTUBHBIX 'PA’KJTAHCKUX IIPAB

Hayunuwtit pyxosooumens: Enugpanyee Anopeii Bhaoucnasosuu
Cmyoenm: Ilonakoea Banepua Heanoena

HoBocubupckuii rocyjapcTBEHHBIN TEXHUUECKUN YHUBEPCUTET

AnHoTanms. B HacTosmieli paboTe MPEnCTaBICHO MOHATHE MPEICIOB OCY-
MIECTBICHUS CYOBCKTHBHBIX TPa)XIaHCKUX IPaB, OMPEICICHO WX 3HAYCHHE, 3aKO-
HOJATENIbHO PETJIAMEHTUPOBAHHBIE Ha CETOAHSIIHUMN JIEHb BUABI MPEAETIOB U MO-
CIIEZICTBHS WX HECOOJIOACHUS, a TaKKe MPOBEACH aHAIN3 COOTHOIICHUS MOHATHI
TIPEIEIIOB CYOBEKTHUBHBIX TPAKIAHCKUX TIPAB U TPEACTIOB UX OCYIIECTBICHHS.

KiroueBble ciioBa: mperensl, OCYIIECTBICHUE, CyOBEKTUBHBIE I'pakIaHCKHE
paBa, Ipeeibl, peau3allys, yIIpaBOMOUYCHHBIH CyObEKT, TPAHUIIBI, TIOCIICACTBHUS.

OcymecTBieHre CYOBEKTHBHOTO TPaKIAHCKOTO NpaBa — peaju3auus
yIPaBOMOYEHHBIM CYOBEKTOM BO3MOXKHOCTEH (TpaBOMOYMIA), 3aKIIOYEH-
HBIX B cojiepaHuu npaBa. OCyIlecTBIEHHE T'PaXJaHCKUX MpaB MPOUCXO-
IUT TIOCPEICTBOM COBEPIICHHS YIPABOMOUYEHHBIMU JIMIIAMHA KOHKPETHO-
ONPECIICHHBIX JEeHCTBUH.

Cormacuo 4. 1 cr. 9 I'paxxmanckoro Komekca P® (mamee — 'K P®D),
rpaXkJ1aHe M IOPUANYECKUE JIUIA 10 CBOEMY YCMOTPEHHIO OCYIIECTBISIOT
MIpUHAJIeXkalllee UM rpaxaaHckue npasa [1]. Ipyrumu cioBamu, B JaHHOMH
YacTH 3aKpelyieH OAWH U3 MPUHIUIIOB OCYIIECTBICHUS IPaXXKJaHCKUX TpaB —
TUCTIO3UTUBHOCTE. TO ecTh JHIa, KOTopble 00J1a1al0T TPaXIaHCKUMH TIpa-
BaMHu, CBOOOIHEI B BEIOOpEe hopM M menell nx peanu3anui. HUKTo He BIpa-
B€ NPEMATCTBOBATh CyOBEKTY OCYLIECTBIATH NMPHHAIICKAIINE €My Tpax-
JaHCKHE MpaBa WM MPHUHYXAATh €ro K Ux peamusauuu [2, c. 3]. OxHako
cB00OJIa OCYLIECTBICHUS TPAXKAAHCKUX IpaB HEe Oe3rpaHHuYHa, B CHIIy CYy-
LIECTBOBAaHUSI MHTEPECOB JPYTHX JIMI, B CBA3M C 3TUM CTOUT OTMETHUTbH
CYIIIECTBOBAaHHUE IMPEJIEIOB, OTPAHUYUBAIOIINX CyOBEKTUBHBIE TPAKAAHCKIE
IpaBa.

Bompoc o mpezgemax ocymiecTBiIeHHUS CyOBEKTHBHOTO TIpaBa SBISETCS
OJITHUM U3 CaMbIX CIIOKHBIX B IOpUANUYECKON Hayke. TpyIHOCTb €ro COCTOUT
B TOM, 4TO IPEJeIbl IpaBa TaK WIK HHAYe OrpaHUYMBAIOT CBOOOIY UesloBe-
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ka. Ho 1yt yero u ¢ Kakod LeTbI0 BBOJAUTH JaHHBIE orpaHuyeHus? OTBeT
Ha 3TOT BOIIPOC ObLI BIEpBEIE chopmymupoBaH B cT. 4 dpaniry3ckoit [le-
KJIapalluy IpaB 4yesioBeka U rpaxaanuHa 1789 r., cormacHo kotopoii: «CBo-
00712 COCTOUT B BO3MOYKHOCTH JI€aTh BCE, YTO HE HAHOCHUT Bpenaa Ipyromy:
TaKUM 00pa3oM, OCYLIECTBICHHUE E€CTECTBEHHBIX NPaB KaKIOIO 4YeJIOBEKa
OTPAaHMYCHO JIUIIb TEMH IpeesiaMi, KOTOpPbIe 00eCTIeYMBaIOT IPYTUM HJie-
HaM oO0IIecTBa MOJIb30BaHUE TEMH ke mpasBaMu. [Ipenensl 3Tu MoryT OBITH
OTIpe/IeTIeHBI TOIBKO 3aKOHOMY [3, ¢. 95].

WHpIMH crOBaMH, OCYIIECTBJICHHE YIPAaBOMOYCHHBIMH IJUIIAMH IIPH-
Ha/JIeKAIUX UM TIpaB HE MOXKET UMETh HEOTpaHMUYEHHBIH XapakTep, OHO
JOJDKHO COTJIACOBBIBATHCS ¢ MHTEpECaMu APYTUX JIML, UMEHHO HO3TOMY
MIpelyCMaTPUBAIOTCS ONpeeIeHHbIE TIPEEbl UX OCYIIECTBICHHS.

[Ipenensl ocymecTBieHUs CYOBEKTHBHBIX TI'PaKIAHCKUX IpaB — 3TO
YCTaHOBJICHHBIE 3aKOHOM TPAHUIIBI JIEATEIHHOCTH YIPABOMOYEHHBIX IIHI]
[0 peanu3alii BO3MOXXHOCTEH, COCTaBISIOMNX CO/EepKaHUE NaHHBIX MPaB
[4, c. 465].

3HaYeHue MPeIesIOB OCYIICCTBICHHS CYObEKTUBHBIX IPAKIAHCKUX MTPAB
3aKJIIOYAeTCs B 3aIMTE MPaB M MHTEPECOB JIUI] OT BO3MOKHBIX 3JI0YIOTPEO-
JIEHUH CO CTOPOHBI YIIPAaBOMOUYEHHBIX CYOBEKTOB, 00ECTICUeHHH CTAOMITFHO-
CTH OCHOBOIIOJIAraloIlero NPUHIUNA TPaKJaHCKOIO IpaBa — paBEHCTBA
YYaCTHUKOB TPaXKJAHCKHUX MPABOOTHOIIEHUH, KOPPEKTHOM PEryIHpOBaHUU
MeXaHH3Ma OCYIIECTBICHHUS CYObEKTUBHBIX TPAXKIAHCKHX TPAB.

VYHuBepcanbHbIE TMpeiebl OCYIECTBIEHUS TPaXIaHCKUX MpaB, pacIpo-
CTpaHSIOIINeCS Ha BCE BBl TPAXKIAHCKUX MPABOOTHOIIEHUH, 3aKPEIUICHBI
B cT. 10 'K P®, cormmacHo KOTOpO# HE JOITyCKAETCS:

1. Ocy1ecTBieHre TpakKAaHCKUX MPaB MCKIIOYUTENFHO C HAMEPEHHEM
MPUYHHUTD BPEJl IPYroMy JIUITY.

2. lleficTBus B 00X0]] 3aKOHA C MPOTUBONPABHOM LEIBIO.

3. Ucnonp3oBanne TpakJaHCKUX TpaB B IIENAX OTPAHWUYECHHS] KOHKY-
peHIINH.

4. 3noynotpebieHre JOMUHUPYIOLIUM TIOJIOKEHHEM Ha PHIHKE.

O606menHo B cT.10 ycraHaBimmBaeTcs 3ampeT Ha 3II0YMOTpeOIeHwHe
MIPaBOM TIPH OCYIIECTBICHHH CyOBEKTUBHBIX IPakIaHCKHUX mpaB. [1o cMbic-
ay 4. 1 cr. 10 'K P® nepedeHp ycTaHOBIEHHBIX MPEAEIOB HE SBISIETCS UC-
YepIBIBAIOIINM, CIIEJIOBATENILHO, YYUTHIBAsS KOHKPETHBIE OOCTOSTEIhCTBA
Jena CyJoM B KauecTBE 3JI0YNOTpeOIeHUsI MPaBOM MOTYT OBITh KBamu(H-
LMPOBAHBI U MHBIE IEHCTBUSL.

82



K nocnenctBusM 3moynotpediaeHrs NpaBoM, B COOTBETCTBHHU cO cT. 10
I'K PO, oTHOCATCS OTKa3 JMIY CYJIOM C YYETOM XapakTepa U MOCIEICTBUN
JOMYLICHHOTO 3JI0yNOTpeOIeHUsT B 3allUTe MPHUHAAJIEKAIIEro eMy paBa
MIOJIHOCTHIO MJIM YaCTHYHO, a TaKKe NMPUMEHEHHWE WHBIX MEp, MPUMEPOM
KOTOPBIX, B COOTBETCTBUH € a03. 5 m. 1 [locranoBnenus [lnenyma Bepxos-
HOTO cyaa oT 23.06.2015 Ne 25 «O mpuMeHEHNHU CyJaMu HEKOTOPHIX IOJIO-
xeHull pazgena [ yactu nepsoii I'paxknanckoro xonexca Poccuiickoii dene-
pamum», SBIseTCs MPU3HAHKUE CY0M yCIIOBHS, KOTOPOMY HETOOPOCOBECTHO
BOCHPEMATCTBOBAJA WIN COAEHCTBOBAIa BUHOBHAs CTOPOHA, COOTBETCTBEH-
HO HACTYMUBIIMM WM HeHacTynuBmuM [5]. Kpome Toro, B ciydae, ecnu
3710ynoTpeOIeHNe TOBJIEKIO HapyIIEHHE MpaBa TPETHETO JINLA, TAKOE JIUIO0
BIIpaBe TpeOOBaTh BOZMENIEHHE TPUINHEHHBIX yOBITKOB.

Kpome yHuBepcanabHBIX MpPEAENoB, 3aKOHOAATEIBHO TAaKXKE yCTaHOBIIE-
HBI ¥ UHBIE TIPEeITbl, 00y CIOBIEHHBIE CTIENN(UIECKIMH KPUTEPUSIMHU.

VYcTaHOBIEHHE TEX WIN UHBIX MPEAEIOB OCYIIECTBICHHS IPa)IaHCKUX
IpaB MOXKeT OBITh OOYCJIOBIIEHO CIENH(PUKON CyOBEKTHOTO COCTaBa Tpax-
JAHCKOro npaBooTHouleHus. Tak, B coorBeTcTBUM co cT. 28 'K P®D, mano-
JIETHHE B BO3PACTE OT IIECTH A0 YETHIPHAANIATH JET MOTYT CAMOCTOSATEIHHO
COBEpIIATH JIMIIL HEKOTOPBIE CAECIKH, a 10 00IIEeMY MPaBHIY CIACIKU OT HX
MMEHH COBEPIIAIOT POJIUTENN, YCHIHOBUTEH HITH OMEKYHBI.

[Ipenens! ocymecTBIEHUS TPaXKJaHCKUX MPAaB HEPEIKO BBOIATCS 3aKO-
HOM C yd4eToM crenuduku obobekra. Tak, B coorBeTcTBHH cO CcT. 288 'K
P®, He nomyckaercs pa3MelIeHUE B J)KUIIBIX OMax MPOMBIIUICHHBIX IPOU3-
BOJICTB.

B HekoToOpeIX cilydasx NMpU YCTAHOBIEHUM IPEAEIOB OCYLIECTBICHUS
TPaXJaHCKHUX TPaB HCHOIB3YIOTCA CyOBEKTUBHO-OOBEKTUBHBIE KPUTEPHUH.
Taxk, B coorBeTcTBUH O cT. 129 'K PO, 3ak0HOM MM B YCTaHOBJICHHOM UM
MOpSIIKE MOTYT OBITh MPEAYCMOTPEHBI BHUIBI OOBEKTOB, KOTOPHIE MOTYT
MpUHAAJIEkKATh JIMIIb ONpPEACICeHHBIM YYacTHHKaM 000poTa, 1o, coBep-
IIEHUE CHIEIOK C KOTOPBIMH, JTOMYCKAETCS TOJIBKO IO CHEIHaIbHOMY pas-
PpELIECHUIO.

B oTHOmIEHUN BhIIEyKa3aHHBIX MPEAETIOB 3aKOHOJATENHFHO yCTaHOBIIE-
HBI CIIEHUaNbHbIE MMOCIEACTBYS X HapylleHus. Tak, HalpuMep, coBeplie-
HUE HECOBEPUICHHOJETHUM, HE IOCTHUIIIUM 4YeThIpHAALaTH JIET, CHENKH,
KOTOpYIO Takas KaTeropus JHIl HE BIpaBe COBEPIIATh CAMOCTOSTENBHO,
BJIEYET €€ HUYTOKHOCTD.

Pe3tomupys BBIIIEU3T0KEHHOE MOXKHO CAENaTh BBIBOJ, YTO IPEIEIIbI
OCYILECTBICHUS CYOBEKTHBHBIX IPAXIAHCKUX IPaB MOXKHO Pa3lesUTh Ha
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o01meo0s3aTeNbHbIE WM YHUBEpCAIbHBIE, 3aKkperieHHbe B cT. 10 'K PO
Y PacIpOCTPaHSIONINECS Ha BCE TPaKJAaHCKHE NMPABOOTHOIICHUS, U CIIELH-
aJIbHBIE, OXBATBHIBAIOIINE KOHKPETHBIE OOILECTBEHHBIC OTHOLICHHUS M 3a-
KpEIUIEHHBIE B COOTBETCTBYIONINX HOPMaXx.

Ha ceropssimnuii neHb, HapsLy C BONPOCOM OINPEAEICHHs MPEAETIOB
OCYIIECTBICHHSA CYOBEKTHBHBIX TI'PaXXJTaHCKHUX MPaB, aKTyalbHBIM TaKKe
SIBIISIETCSL BOIIPOC O COOTHOILIEHUH MOHSATHH MPeenoB CyOBbEeKTHBHBIX TPaXk-
JMAHCKHUX MPaB U MPEeSIOB UX OCYIIECTBICHUSI.

B cnosape B.M. lansg ogHUM W3 3HAUEHUH MOHATHS Mpenena SBIAETCS
rpanuna [6]. B cBsa3u ¢ aTHM, ompeneneHus JaHHBIX KaTETOPHH MpencTaB-
JSIETCS] BO3MOKHBIM 0003HAUUTD CIEAYIOMINM 00pa3oM:

1. CyOBeKTHBHBIM TPaKIAHCKUM TPAaBOM SIBISIETCA 3aKperUieHHAst TOC-
yAapCTBOM 4epe3 HOPMBI OOBEKTUBHOIO MpaBa ocolasi IopuauyecKas BO3-
MOKHOCTH YIIPaBOMOYEHHOTO JIMIIA JeHCTBOBAThH OINPENEICHHBIM 00pazoMm.
Ucxons u3 astoro, mpenensl CyOBEKTHBHBIX TPaKIAHCKUX INpPaB MOXKHO
OTIPEIETNTh, KaK yCTaHOBJIEHHBIE TOCYAAPCTBOM 4Yepe3 HOPMBI IIpaBa Tpa-
HUIIBI, B PaMKax KOTOPBIX yNPaBOMOYEHHOE JIMLO MPHUOOpETaeT BO3MOXK-
HOCTb JIeMCTBOBAThH ONPEIEICHHBIM 00pa3oM.

2. OcymiecTBlIeHHEM CYOBEKTUBHOTO TPAXKAAHCKOI'O MpaBa SBIISETCS
peanu3ais yrnpaBOMOYEHHBIM CYOBEKTOM BO3MOXHOCTEH (IIpaBOMOYHIA),
3aKJIIOUEHHBIX B cofep)kaHuM npaBa. Ha ocHOBaHMM 3TOrO, Mpenens! ocy-
IIECTBIIEHUS CYOBEKTHBHBIX TPAXKAAHCKUX MPAaB MOXKHO OIPEAEIHTh, KaK
3aKOHOJATENbHO YCTAHOBJIEHHBIE TPaHUIBI peaTu3alui yIpPaBOMOYEHHBIM
CyOBEKTOM BO3MOXKHOCTEW (IIpaBOMOUMIA), 3aKIIFOUCHHBIX B COJEPKaHUH
mpaBa.

PaccmaTpuBas BOmpoc COOTHOIIEHHUS NIBYX JAaHHBIX KaTeTrOpHil ¢ co-
JEpKATeIbHOW TOYKH 3pEHHs CIEAYyeT OTMETHTb, YTO OCYLIECTBICHUE
B IIEJIOM MPEICTABIISIET COOOW COCTaBHYIO 9acTh CYOBEKTHBHOTO T'pakIaH-
CKOTO IIpaBa, MHBIMH CJIOBAMH SIBIISICTCS OAHUM U3 QyHIaMEHTAJIbHBIX Mpa-
BOMOYHH, OMpEAENIIONINMCS KaK COBEpPIICHHE yIPAaBOMOYEHHBIM CyOBEK-
TOM KOHKPETHO-OIPEJENEHHBIX NeicTBUHA. U, cieqoBaTenbHoO, conepkaHue
CyOBEKTHBHOTO I'Pa)kIaHCKOTO TpaBa BKIIFOYAET, KaK OJUH U3 CTPYKTYPHBIX
3JIEMEHTOB, €r0 OCYIECTBIICHUE.

Taxum 00pa3oM MOHATHE MPEENOB CyOBEKTUBHBIX I'PAXKIAHCKUX IIPaB
OOIIMpHEe MOHATHUS MPEIENIOB UX OCYIIECTBICHHUSI, TOBOPS HHBIMH CIIOBaMH,
Ipenensbl OCYLIECTBIECHUS! CyOBEKTHBHBIX TPaXTAHCKUX IIPaB SIBILIFOTCS
COCTaBHOM 4acThiO MpejenoB MpaBa B 1eaoM. COOTHOLIEHHE UX 3aKIIoYa-
€Tcs B TOM, YTO IPEZebl IPaBa ONPEeIIOT PAMKH, B KOTOPBIX BO3MOXKHO
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OCYIIECTBJICHHUE TPAYXKIAHCKHX IIPaB, a MPEJENIbl X OCYIIECTBICHUS YKa3bl-
BaIOT Ha CHEIU(PUUESCKUE OCOOCHHOCTH M TPAaHHUIBI peaU3alyiy MPaB, BbI-
X0/ 32 KOTOPBIE HE IOy CKaeTCsl.

HCXOIISI N3 BBIIICU3JIOKCHHOI'0, MOXXHO CACJIAaTh BBIBOI, YTO IIPCACJIbI
OCYIIECTBJICHHUS CyOBEKTUBHBIX T'PaXKJAHCKUX IpaB MPEICTABISIOT COOOM
YCTAHOBJICHHBIC 3aKOHOM I'PaHUIBI ACATCIIBHOCTH YIIPABOMOYCHHBIX JIMII I10
peaM3anuu BO3MOXKHOCTEH, COCTaBJISIONIMX COJEpKAHHUE IAaHHBIX IIPaB.
[Ipenens! ocymecTBieHns CyObEKTUBHBIX MPaB HEIIOCPEACTBEHHO HAIpaB-
JICHBI Ha 3aIIHUTY [IPaB U UHTEPECOB JIUI[ OT BO3MOXKHBIX 3J10yIOTpeOIeHUI
CO CTOPOHBI YIIPABOMOYECHHBIX CYOBEKTOB, 0OecIeueHNe CTa0UIFHOCTH OC-
HOBOIIOJIATAIOIIEr0 MPUHIUIA IPAKIAHCKOTO MPaBa — paBEHCTBA YYacTHU-
KOB TPaXkIaHCKUX MPaBOOTHOLICHUH, KOPPEKTHOE PETYJIMPOBAHUE MeEXa-
HU3Ma OCYIIECTBICHHS TIpaB. Haxomsch B TECHOH B3aUMOCBSI3H C
npeaciaMun CY6BCKTI/IBHBIX TpaXXaAaHCKHUX IIpaB, SABJIAIOTCA HX COCTaBHOU
4acThI0, HEMTOCPEACTBEHHO YKAa3bIBAIOIICH Ha JIOITyCTHUMBIE TPAHUIILI pealli-
3allM1 JAaHHBIX IIpaB, OTCTYIVICHUC OT KOTOPBIX ABJIACTCA HEIIPABOMCPHBIM
Y BJICUET ONpe/IelIEHHbIC IPABOBBIC MTOCIIEICTBUS.
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V]IK 32

MOPSINOK HASHAUEHMS HA TOJKHOCTD CYJIbU
KOHCTUTYLIUOHHOTO CYJIA
POCCHUIICKON ®EJEPALIMU

Hayunwii pyxosooumens: Jleonenko Hamanva Tepenmuvesna
Cmyoenm: Posickosa Anna Banepuesna

Cubupckuit uHcTUTYT yrpasieaus (Oumman PAHXul C)

AHHoTanus. B craThe paccMaTpuBarOTCS MPAaBOBBIC aCHEKTHl HA3HAUCHHS HA
JOJDKHOCTE cyabu KonctuTyrmonHoro cyaa P®. OtMeueHbl 0COOCHHOCTH, TPeOO-
BaHWs K KaHauaataM. [IpoBoIWTCS aHamW3 JAaHHOTO BOMpPOCAa W Ha €ro OCHOBE
chopMyIHPOBaHO COOCTBEHHOE MHECHHE 10 JaHHOMY BOIPOCY C TOYKHU 3PEHHUS
1IeJIeCO00Pa3HOCTH.

KiroueBbie cjioBa: KOHCTUTYLIMOHHBIN Cyl, CyAbs, KaHAUAAT HA TOJKHOCTD
CYIbH, TIOPSIOK HA3HAYCHHUS.

KOoHCTUTYIIMOHHBIN CyJl — BaXXHEHIIUN OpraH, Urparolluid KIOUYEBYHO
POJIb B CHCTEME TPABOCYIUS M CHCTEME CIIEpKEK U MPOTUBOBECOB. [loaTomMy
€ro Cy/IbM JOJDKHBI 00JIalaTh OCOOBIM OIBITOM W 3HAHHSAMH, OTIHMYAIOLIIMHU
WX OT JPYTHX CIIEIUAIMCTOB B 0OMacT mpasa. [l 3Toro KaHIuMAaTel Ha
JNOJDKHOCTh CyAbM KOHCTUTYLIMOHHOTO CyJa HOJDKHBI COOTBETCTBOBATH
CTPOTHUM TpeOOBAaHUAM, ITO3BOJIIIONIUM OTOMPATh BBICOKOKBATH(DHUITHPO-
BaHHBIX IOPHCTOB C BBHICOKAM YPOBHEM IPABOCO3HAHUS M TPABOBOM KYJIb-
TYpBl, 4T0 HeoOxoauMo ais 3PQeKkTuBHOH padOTHI BBICIIETO CyaeOHOTrO
OpraHa o KOHCTHTYIIHOHHBIM BOTIPOCAM.

B coorBerctBuu ¢ depepanbHbBIM KOHCTUTYIIMOHHBIM 33aKOHOM OT
21.07.1994 Ne 1-®K3 (pen. ot 31.07.2023) «O Koncruryunonnom Cyne
Poccwiickoit @eneparm» [2], perylIupyommM AesTeasHocTs KoHCTHTY-
LUOHHOTO CyJa, CYAbSIMH MOTYT OBITh Ha3HAa4EeHBI TOJIBKO Ipakaane Poc-
CHH, TIOCTOSHHO TPOXXHBAIONIME Ha ee TeppUTOpuH. KaHauaarsl JOIHKHBI
OBITH HE MOJIOXKE COpOKa JIeT, 001aaaTh Oe3ynpedHol penmyTanuell, UMeTh
BBICIIICE FOPHINYECKOe 00pa3oBaHe H CTaX pabOThI 1O IOPHIMUYECKOHN CIIie-
LUATBbHOCTH HE MeHee 15 JleT M NpU3HAHHYIO BBICOKYIO KBaJU(HKALUIO
B obmactu mpasa. Kpome Toro, mocie KOHCTUTYIIMOHHOU pedopmbl 2020 ro-
Ja KaHOuIaTbl He JOJDKHBI MMETh MHOCTPAHHOTO TPa)KIAaHCTBA, BHAA Ha
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YKUTEIBCTBO WM JOKYMEHTA, JAOLIEro MPaBo Ha MOCTOSHHOE MPOKUBAHUE
B JIpYToil cTpaHe.

Haznauenne cyneit Konctutynnonnoro Cyna Poccniickoit denepanun
OCYIIECTBIISIETCS B COOTBETCTBHH C MOAPOOHON MPOLETYpOH, MPU3BAHHON
o0ecreunTs OTOOP BBICOKOKBAJTM(HMLIMUPOBAHHBIX W KOMIETEHTHBIX JIHII.
Orta npouexnypa uznoxena B Koncruryuuu PO [1] u apyrux denepanpHbIX
3aKOHax.

Cratbs 9 denepanbHOTO KOHCTHTYIIMOHHOTO 3akoHa «O KoHCTHTYIIH-
oHHoM Cyne Poccuiickoit @enepauun» [2] onpenenseT NOpsSAOK Ha3Haye-
Hus cyneit KoncrurynmmonHoro Cyna Poccum. CormacHo maHHOW cTaThe,
KaHAMJATYpHl Ha TOJDKHOCTH CyZeld MOTyT OBITh Ipeasioxkensl [lpesunenty
pa3IMYHBIMA CTPYKTYpaMHu, B ToM uncie: komuteramu Cosera deneparun
u T'ocynapcreennoit Jlymoii, BepxoBueiM Cynom P®, 3akoHOAaTENBHBIMU
(mpeacTaBUTENBHBIMH) OpraHAMH TOCYJapCTBEHHON BIIACTH CyOBEKTOB PD,
(denepa’abHBIMU IOPUINYECKIMH BEIOMCTBAMH, BHIOOPHBIMH OpraHaMu Cy-
JeficKoro coodmecTBa (heepalbHOTO U PErHOHATLHOTO YPOBHEH, 00meHa-
LUOHAIEHBIMHU IOPHIMYECKIMHU COOOIECTBAMH, IOPUANIECKUMH HayYHBIMU
1 00pa30BaTENbHBIMH OPTaHU3AIUSIMU.

Kangunatel HOMKHBI COOTBETCTBOBATh OMNPEAEICHHBIM KPUTEPUSM,
B TOM 4HCIIe OBITh TpaxkaaHuHoM Poccuiickoit Denepanvud, AOCTUTIIIAM
Bo3pacTa 40 jeT, UMeTh BBICIIEE IOPUANYECKOE 00pa3oBaHUe U CTax pabdo-
THI TI0 IOPUAMYECKON cllenuanbHOCTH He MeHee 15 met. Kpome Toro, xaH-
OUIATHl JOJDKHBI 00JanaTh BBHICOKMMH MOPAJBHBIMH KauecTBaMu U OBITh
MIPU3HAHHBIMH aBTOPUTETAMH B 00JIaCTH TIpaBa.

ITocne Toro kak mpe3WAEHT BBIABUTAET KaHAUAATA, €r0 KaHAMJATypa
nepenaercs B CoBer deneparnun — BepxHO0 nanaty dexepanbHoro codpa-
Husi PO. Coser ®enepanun paccMaTpUBaeT M OLEHUBAET KBAJIH(PHUKALUIO
Y COOTBETCTBME KaHIWAATa 3aHUMAEMOH MOJDKHOCTH. JTa OIEHKA BKIIIOYA-
eT B ce0 TIATeNbHbIN aHaIN3 NpoQecCHOHAIBHON OATOTOBKH KaHAUATA,
€ro IOPUANYECKOTO OIBITa M coOmoaeHus ytndeckux HopMm. Cosetr Dene-
pamuu JOJDKEH paccMOTpeTh mnpenioxeHue [IpesmpeHta o HazHaueHUU
CyJIbH B TeUeHHUE 14 MHEH ¢ MOMEHTA €ro IMOTyICHHS.

Cynbpu Ha3zHa4alOTCd WHAMBHAYAIBHO IMYTEM TAWHOTO TOJOCOBAHMSL.
Kanaunar mosmkeH nomyduTh OOJBIIMHCTBO TOJIOCOB OT OOLIEro 4ucia ce-
HatopoB B CoBere deaeparun, yToObl OBITh HA3HAUEHHBIM Ha JOJKHOCTH
cynpu. CrenoBarenbHO, UIS YTBEPXKAEHHUS KaHIuAaTa TpeOyeTcs MpocToe
0OJIBIIMHCTBO rojIocoB. Eciu kaHaAUIAT Nody4YaeT He0OX0AUMOe OOJIBIITHH-
CTBO T'0OJIOCOB, OH Ha3HadaeTcs cy el KoHCTUTYyMOHHOTO cyaa.
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Ecnu 4yucno cyneil cTaHOBUTCS MEHbLIE BOCbMH, lIpe3uaeHT nomkeH
MIPeJUI0KUTh HOBOTO KaHAWJaTa Ha BaKaHTHYIO JOJDKHOCTh B T€UEHHE Me-
csllla C MOMEHTA BOBHHUKHOBEHUS] BAKAHCHH.

[locne HazHaueHus cyapsi KOHCTHUTYIIMOHHOTO CyJa 3aHHMaeT CBOM
MOCT 0 JOCTHKeHHs 70-JIeTHEro BO3pPAacTa, XOTS MOXKET OBITh Ha3HAYEH
MTOBTOPHO, €CJIH COOTBETCTBYET HEOOXOAMMBIM KpuTepusM. Ilepen BcTym-
JeHHWeM B JOJDKHOCTh BHOBb HA3HAUYEHHBIM CyAbs JOJDKEH MPUHECTH
opuIHaIbHYIO TIPHUCATY, B KOTOPOH 00s3yercsa coOmromars KoHcTHTymmio
Poccwiickoit denepanyu, 3amumiaTe IpaBa ¥ CBOOOABI IpaxkaaH, Oecpu-
CTPacTHO U TOOPOCOBECTHO UCIIONHATH CBOU O0S3aHHOCTH.

Cynpsam KOHCTUTYHMOHHOIO cyJa IpeloCTaBieHAa 3HaYUTENIbHAs He3a-
BHCUMOCTb, O0ECIEUMBAIOIIAs WX CIOCOOHOCTH TOJIKOBaThb M MPUMEHSTH
Koncrutynuio 6e3 He0OOCHOBaHHOTO BIMSHMS WM BMemIatenscTBa. OHU
3aIUIIEHBl OT MPOU3BOJIBFHOTO YBOJBHEHHS W MOAYUHSIOTCS CTPOTHM 3TH-
YECKUM CTaHAapTaM JUIsl moaaepxkanus neioctHoctd Cyna.

Takoll CTpyKTypHUpOBaHHBIA IpPOLECC TapaHTHUPYET, YTO Ha3HAYCHUE
cyneit KOHCTUTYIIMOHHOTO Cy/Ja OCYIIECTBIISETCS B paMKaX COBMECTHOM M
OINlEpaTHBHOM MPOLIETYPHl C YUYAaCTHEM IPEICTABUTEIEH pa3NUUHBIX BETBEH
Y YpOBHEH BIIACTH M IOpHIMYECKHX coolOmiecTB. JlanHas mporenypa obec-
neuuBaeT otoop cyxaei Koncrurymmonnoro Cyna Poccuiickoii @enepanuu
Ha OCHOBE TILATENBHOIO IIPOLECCca, HAPaBICHHOTO Ha MOAAEpKaHUE aBTO-
purera, HezaBucUMOCTH U 3 dexktuBHOCTH Cyna B 0OecrieYeHUH KOHCTHUTY-
LIMOHHOTO CTPOS.

OpHako, HECMOTPS Ha 3TO, MPOIeAypa Ha3HaueHHs cyaei Koncturymu-
or”oro Cyna P®, uznoxennas B cr. 9 denepasbHOT0 KOHCTUTYITHOHHOTO
3aKOHa, TMPEICTaBIsIeT CO00I HECKOIBKO MOTEHITHATFHBIX MPOOIIEM.

Bo-nepBeIx, IIpe3nieHT OKa3bpIBAET 3HAUNUTEIBHOE BIMSHUE HA IIPOLIECC
0T00pa, YTO MOTEHUUAIFHO MOXKET MPUBECTH K OTCYTCTBHIO HE3aBHCHUMO-
CTH CyJIeOHOM BIIACTH.

Jns perieHUs] TaHHOH MpoOJieMbl MOKHO BBecTH Ooliee cOalaHCHUpO-
BAaHHBIH OTOOPOYHBIN KOMHTET, BKITIOUAIONINHN MPEACTABUTEICH Pa3IHMIHbIX
BETBEH BJIACTH W HE3aBHCHMBIX DKCIIEPTOB B 00JIACTH MpaBa. ITO MOMOXKET
Oosiee paBHOMEPHO PaCHpEeACIUTh MOTHOMOYMS M YMEHBUIUTH JOMUHHPO-
BAaHME MPE3UJIEHTA B 3TOM IIPOLIECCE.

Bo-BTOphIX, cucTeMa TalHOrO TOJIOCOBAaHMS IMPU HA3HAUYCHUM CYIEr
MOJKET OBITh HEJOCTATOYHO MPO3PAadHON, UYTO BBI3BIBAET COMHEHHUS B UECT-
HOCTH ¥ OECIIPUCTPACTHOCTH TpoOIIecca.
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Jns penieHrs: JaHHOW NPOOJIEMBl MOKHO BHEAPUTH OoJiee MPO3padHbIi
MIPOIIECC TOJOCOBAHMA C ITyOIMYHBIMH CIYIIAHUSMH M OIyOJMKOBAaHHBIMHU
MIPOTOKOJIAMH TOJIOCOBAHUS. DTO MOYKET MOBBICUTH MOAOTUETHOCTh U JIOBE-
pue oOrmiecTBa K mporeccy HasHaueHus cyapu Koncturymmonnoro Cyna PO.

B-Tperbux, KOpoTKHil IEpHOJ pacCCMOTPEHUS KaHIUAATYp. 14-THEBHBII
cpok paccMmoTpenus Coserom @enepannu TPEIVIOKEHUS TPE3UIEHTA
MOJKET HE JIaTh JOCTATOYHO BPEMEHH JJIsl TIIATEIBHON MPOBEPKH M 00CYXK-
TEHMSL.

Jns pemieHust JaHHOW Mpo0IeMbl MOYKHO IPOUIUTH CPOK PACCMOTPEHHS
no 30 mHe#, 4ToObI 00ecreYnTh BCECTOPOHHIOIO OIEHKY KBaTU(UKAIIUU
u 6uorpaduu KaHIUIATOB.

B-gerBepThIX, y4acTHEe TMONUTHYECKHX OpTraHoB, Takux kak CoBeT
®enepaunu u ['ocynapctBenHas Jlyma, MOXET NPUBECTH K IOJIUTH3ALUHU
CyneOHOM CHCTEMEI.

Jns pereHust AaHHOW MPoOJIeMbl MOXKHO CO3AaTh KOMHCCHIO IO Ha3Ha-
YeHHUSIM CYZAEH, COCTOSIIYI0 W3 NPOPEeCCHOHATBHBIX IOPUCTOB, YUYEHBIX
U TpEeACTaBUTENEH TPaKAaHCKOIO OOIIECTBa, KOTopas OylIeT peKOMEHIO-
BaTh KaHIWJAaTOB, OCHOBHIBASICh HAa WX 3aciyrax, a HE Ha IMOJUTHYECKUX
COOOpaKCHUSX.

B-niaTeIX, TpeOoBaHME 3aMONHATH BAKAaHCHM B TEUEHHE MECHIa, €CIH
YHCJIO CyJeH CTAaHOBUTCS MEHbILE BOCEMH, MOKET IPUBECTH K MOCIIEIIHBIM
Ha3HA4YeHHSAM, YTO ITOCTABHUT O] YTPO3y KauecTBO 0TOOpa.

Jnst pemieHus] JaHHOW MPOOIEeMbl MOXKHO HPELYCMOTPETh MPOMEKYTOU-
HBII TIEpHOJI, B TEUEHHE KOTOPOTO MOKHO Ha3HA4YaTh BPEMEHHBIX CyJei, TIoKa
BEZIETCs TILATENBHBIN MMOUCK MOCTOSHHOTO CyAbU. JT0 obecneunT 3¢(dhexTus-
HOe (hYHKIIMOHHUPOBaHKE Cyaa 6e3 ymiepoa sl CTPOTroCTH Ipoliecca oToopa.

B-mrecTpIX, OrpaHWYeHHBI BKJaJ Pa3lUYHBIX IOPUIMYECKHUX COO00-
mecTB. XOTS pa3iindHbIe IOPUINYECKHE COOOIIECTBA U OPTaHU3AUN MOTYT
npeaiaraTh KaHIUAaTOB, UX POJIb OTPAHWYMBACTCA IMPEUIOKCHHEM, a He
MPUHATUEM PEILEHUH.

s pemieHus JaHHOW MPOOJIEMBbl MOXKHO MPEJOCTaBUTH AaHHBIM IOpH-
JUYECKUM cooOIIecTBaM 0oJiee akKTUBHYIO POJIb B TMPOIIECCE OIEHKH U MPO-
BEPKH, BO3MOXHO, BKIIIOUMB HX B IPEABAPUTEIFHYIO IPYMIy 3KCIEPTOB,
KOTOpasi HaIIpaBUT KOPOTKUM CIMCOK KaHIUAATOB IPE3UACHTY.

B-cenpMbIxX, HeZlOCTaTOYHAS cCHCTEMA CIEP)KEK M MPOTHBOBECOB. B mpo-
LeaAype OTCYTCTBYET HAAEXHas CHUCTEMa CIEPKEK M NPOTHUBOBECOB IS
MPeJOTBPAIIeHUs] BO3MOXHBIX 3JI0YNOTPEONCHUH BIAcTbIO B Tpolecce
Ha3HaYCHMUSL.

89



Jnia perieHuss JaHHOW MPOOJIEMBI MOXKHO BBECTH TpeOOBaHHE O HaJH-
quu O60JpIMHCTBA TOJIOCOB B CoBere Deepanyd WM JTOMOJTHATEIHHOTO
oTana YTBEPXKACHHUA HE3aBUCHUMBIM OPraHOM CYI[C6HOI>‘I OKCIIEPTU3BI I
YCUJICHHSI CHCTEMBI CIEPKEK U IIPOTUBOBECOB B IIPOIIECCE HA3HAUCHUS.

Pemenne »Tux mpoGiieM ¢ MOMOMIBIO pedopM ITOMOXET IMOBHICHTH He-
3aBHCHMOCTb, MPO3PAYHOCTh M aBTOpUTEeT KOHCTHTYIMOHHOTO cyna Poc-
cuiickoit deneparuu.
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NMHO®OPMAIIMOHHBIE TEXHOJIOT'UH:
HOBBIM HHCTPYMEHT PEAJIM3ALIUU
TPYOBBIX ITPAB

Hayunwit pykosooumens: Pooosanckas Haodescoa Anexceegna
Cmyoenm: Cepzeesa Examepuna Bukmopoena

HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCUTET

AnHoTtanmsi. B craree paccmarpuBaroTcsi WH(QOPMAIMOHHBIE TEXHOJIOTHH
B Ka4yeCcTBE MHCTPYMEHTA PEAIM3aLMH TPYAOBBIX MpaB, HCCICIYETCS BIHSIHUE CO-
BPEMEHHBIX WHQOPMAIMOHHBIX TEXHOJIOTHH Ha cepy TPYIOBBIX OTHOIICHHH. AB-
TOp aHATM3HUPYET, Kak HU(POBHU3AIMA M aBTOMAaTU3aIMs INPOIECCOB BIMAIOT Ha
YCIIOBUSI TPYJIa, 3aIIUTY ITPaB paOOTHUKOB M YPOBEHb COL[MAIBHOMN 3alUTHI.

KuroueBnble ci1oBa: nmpaBo Ha TPyA; HOPMBI TPYAOBOrO NpaBa; KOMIICHCAIUH;
rapaHTHH; TIPaBo Ha TPYA; MHHOPMAIIOHHBIE TEXHOJIOTHHU; COLMAIbHAS 3aIHTa.

B coBpemMeHHOM Mupe muQpoBH3alusl Bce IIyOXe MPOHHKAET BO BCE
cdepsl KU3HH, MEHIETCSI CTPYKTypa SKOHOMUKH, (OPMHUPYETCS HOBas CH-
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cTeMa KOMMYHHKAIIMA MEXIy JIIOJbMH, OKpYXKarolasi cpejia 4ejIoBeKa Bce
0oJiee MHTEIDICKTyUIM3UPYETCST Yepe3 BHEIPEHUE HOBBIX TEXHOJIOTHH [5].
NudopmaiimoHHbIe TEXHOJIOTHH OTKPHIBAIOT HOBBIE BO3MOXKHOCTH IS pea-
JU3aIUH TpaB paOOTHUKOB HA TapaHTHH W KOMIICHCAINH, Jefiasi 3TOT Mpo-
recc 0oJee MPo3payHbIM, TOCTYITHBIM U 3((HEKTHBHBIM.

OpHMM 13 TIaBHBIX acleKTOB, BIMSIOMINX Ha pealu3aluio IpaBa Ha ra-
PaHTHH ¥ KOMITEHCAIINH, SBISETCS MPO3PavyHOCTh M JTOCTYMHOCTh HH(OP-
Maiuyd. C MOMOIIBI0 HMH(POPMALMOHHBIX TEXHOJIOTHH paOOTHUKH MOTYT
JIETKO TIOJMYYUTh WH(GOPMAINIO O CBOMX IpaBaX, O CTAHJAPTaX U YCIOBUIX
TpyJa, O mpoleaypax oOpalleHus B clyvyae HapyIeHUs] UX TPYAOBbBIX IPaB.
DJeKTpOHHBIE TUIATPOPMBI ¥ TIPHIIOKEHHS TTO3BOJISIOT CO3/aTh yIOOHBIE WH-
CTPYMEHTHI i1 0OMeHa nHpopManuei Mex1y paboTHHKaMu U padoToaaTe-
JISTMH, TIOBBIIIAST TPO3PAYHOCTD M OTKPHITOCTE B TPYAOBBIX OTHOIIIEHHUSX.

Kpome Toro, mHpOpManuoHHBIE TEXHOJOTHH MO3BOJIAIOT YIPOCTHUTH
MPOIECCHl CBSI3aHHBIE C KOMIIEHCAIIMSIMU U rapaHTusaMmu. Pazgen 6 Tpyno-
Boro Konekca P® 3akpermsier rapaHTUW U KOMIIEHCALIMU paOOTHHUKOB. Tak,
B cmty cT. 164 TK PO rapantum — cpencta, CriocoObl U YCIOBUS, C TTIOMO-
IIBI0 KOTOPBIX 00ECTIeYMBAETCsI OCYIISCTBICHHE MPEAOCTaBICHHBIX paboT-
HUKaM TIpaB B 00JacTH COIUAIbHO-TPYIOBEIX OoTHOmeHwH. KoMreHcarmm -
JICHEe)KHBIE BBITUIATHI, YCTAHOBJEHHbIE B LIENSIX BO3MEIIEHHS paboTHHKaM
3aTpar, CBSI3aHHBIX C WCIOJHEHHEM UMM TPYIOBBIX WM WUHBIX OOS3aHHO-
CTel, IpeayCMOTpeHHBIX HacTosmmM Kopekcom u apyrumu denepanbHbl-
My 3akoHaMH. C TIOMOIIBIO CHENUATN3WPOBAHHBIX TPOTPAMM H CHCTEM
ydeTa MOKHO 3HAYUTEJIbHO YNPOCTUTH Mpollecc pacueTa 3apabOTHOH Iuia-
TBI, OTITYCKOB, OOJPHUYHBIX JICTOB, KOMITEHCAIINHA 3a TIepepadoTKy U NIpy-
THX BBIIJIAT, YTO IO3BOJSIET CHU3UTH BEPOSITHOCTH OIIMOOK U YCKOPHUTH
nporecc 00pabOTKK AaHHBIX.

Mexay Tem, pasrpaHHYEHHE TOHSATHH «TapaHTUH» U «KOMIICHCAIIUN
SIBJIACTCSL MPEIMETOM HAYYHBIX MCCIEIOBaHWH, KOTOpPBIE HAyalHCh EIIe
B COBETCKOE BpEMsl.

Tak, B.H. Ckobenkun B padote 1971 r. ykasbIBaeT, 4T0 rapaHTHU — 3TO
CPEICTBA U CIIOCOOBI, KOTOPBIE 3aKPEIUICHBI IIPAaBOBBIMUA HOpMaMH. Y Ka3aH-
HBIE TapaHTHUH 00ecneynBaroT cBOOOIHOE BCTYIUIEHHE B TPYAOBBIE IPaBO-
OTHOIIEHUS U TadbHEHIIIee OCyImeCcTBICHNE TPYAOBBIX mpasy [1, c. 7].

laBpunnna A. B pabore ompeaenseT rapaHTHUH M KOMIICHCALMH Kak
«TpeOoBaHMs, MpaBwiia, a TAKXKe ONpeesIEHHOE COTJIAIIeHne CTOPOH (Cco-
riacue paOOTHHUKA), BBHIMOJIHEHHE KOTOPHIX OOECIeYMBAET peaTu3aLuio
mpaBa paboTHHKa» [2, c. 14].
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Y4eHsle COBEPIICHHO CIIPaBEIMBO OTMEYAIOT [1], 9TO B CBETE pa3BU-
TUS UHPOPMAIIMOHHBIX TEXHOJIOIMH U YCHIJICHHUS €€ 3HAUYCHHUsS B OOIIECTBE,
JlaeT HaM BO3MOXXHOCTh ITPOJBM)KCHUE M MOJYUYCHHS HOBBIX LIECJCH U 3a1a4
IIOCTABIIEHHEIX B COBPEMEHHOM 001mecTBe. OIHAKO, CIENYET OTMETHTE, YTO
HEOOXOIMMO aKKypaTHO 0aJaHCUPOBATh MCIOIb30BaHHE HH(MOPMAIMOHHBIX
TEXHOJIOTHH B cdepe Tpylaa, uToObl M30€KaTh HETaTUBHBIX IOCJIEACTBHUM.
BaxHo y4HMTHIBaTH PUCKH CBSI3aHHBIE C 3aIUTOM IEPCOHAIBHBIX JAHHBIX
pabOTHUKOB, BO3MOXXHOCTBIO 3JIOYIIOTPEOICHHUS KOHTPOJILHBIMU (hYHKIUS-
MU CHUCTEMBI, HEIOCTATOYHBIM YPOBHEM OOyUYEHHS M JOCTYITHOCTH IS BCEX
KaTeropuii pabOTHUKOB.

Kpome Toro, mH(bOpPMAIMOHHEIE TEXHOJIOTHH MO3BOJSIOT CO3IaTh €IU-
HYI0 0a3y MaHHBIX, B KOTOPOH OYAyT XpaHHUTHCS BCE HEOOXOMMMEIE JOKY-
MEHTBI ¥ MHGOPMAIUS O TPYAOBBLIX OTHOIIEHHSIX COTPYIHUKOB. DTO 00ec-
MEYMBAET JOCTYII K aKTyaldbHEIM JaHHEIM B JI000€ BpeMs U U3 000
TOYKH MHUPA, YTO TOBBIIIAET MPO3PAYHOCTh U KOHTPOJb 32 BBIMOJIHEHUEM
TIpaBUJI ¥ HOPM TPYIOBOTO 3aKOHOAATENHCTBA [4].

I'ocymapcTBeHHBIE OpraHbl AKTHBHO BHEAPSIOT OHJIAHH-TIIIAT(HOPMEI
M CEPBHUCHI, O0JIErYaoNue B3aUMOJCHCTBHE T'PakJaH ¢ OpraHaMu BJIACTH
10 TPYIOBBIM BOIIPOCAM.

— ITopTan I'ocycnyru cTan HeHTpalIn30BaHHBIM WHCTPYMEHTOM JUIS TIO-
TydeHus HHOOPMAITIH O TPYIOBBIX IpaBax, M0Ia4uH 3asBICHAN Ha TTOCOOUS,
OTCIIEKMBAHUS cTaTyca oOpallieHuI.

— Caiitr PocTpyna mpeaocTaBiaseT OOCTYI K aKTyalbHOMY 3aKOHOIa-
TEIbCTBY, PA3bICHEHUSIM II0 BOIIPOCAM T'apaHTHI M KOMIICHCALIMH, a TaKKe
BO3MOXKHOCTh HAIIPABHUTh 3KaI00y Ha paboTomaTens.

— OHNaliH-KaNbKYISITOPEI HMO3BOJISIOT OBICTPO PACCUUTATH Pa3Mep OTITYCK-
HEBIX, OOJIGHUYHBIX, KOMIIEHCAIIMI 34 HEHCIOIL30BAHHBIA OTIYCK W APYIHX
BBIIIIAT, IIOMOTast PAOOTHHUKAM KOHTPOJIHUPOBATE MPABUILHOCTH HAUMCICHUHA.

Taxk xe DenepanpHast ciyk0a rocymapcTBeHHol craTucTuky (Poccrar)
myOJIMKYyeT JaHHBIE O CpeaHel 3apabOoTHOM IIaTe O OTPACIAM U PETHOHAM,
YTO MOKET OBITH MCIIOJB30BAHO PAOOTHHKAMM IIPH pacueTe KOMITEHCAIIHIA.
Ounaiin-0a3bl cyIeOHBIX PEIICHMI 0 TPYJOBBIM CIIOPAaM MO3BOJISIOT O3Ha-
KOMUTBCS € CyZeOHOM MPAKTUKOM, YTO JaeT paOOTHUKAM JOTIOTHUTEIBHbIC
WHCTPYMEHTHI JUTSI 3aI[UTHI CBOUX TIPaB.

Hecmotps Ha Bce mpenMytiecTBa, BaXKHO MTOMHHATH, YTO WH(GOPMAITHOH-
HBIE TEXHOJIOTHH — 3TO HHCTPYMEHT, a He 11e7b. Ba)kHO MCIIONB30BaTh TOIb-
KO MPOBEPEHHBIE UCTOYHUKHN WHPOPMAIMH, BHIMATEIBHO U3yJaTh yCIOBHS
WCTIONIb30BaHMs OHJIAWH-CEPBUCOB M MOOWIIBHBIX MPHIIOKEHHUH, a TaKkKe
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COXpaHAThL BCE MOKYMEHTBI, IMOITBEP)KIAIOMINE TPYAOBBIE OTHOIICHUS
U MOJy4YeHUE KOMITeHCAIUH.

Takum 00pa3oM, MOABOMS UTOTHM MOXHO CAelaTh BBIBOJ, 4TO MHbOp-
MAaIlMOHHBIE TEXHOJIOTMH HI'PAIOT BaXKHYIO POJIb B IOBBIIICHUH YPOBHS 3a-
MIMIIEHHOCTH TPYJOBBIX MPaB U CO3JaHUM 00Jiee CIPaBeIIUBBIX YCIOBHMI
TpyAa O BceX paboTHHUKOB. I{udpoBusanus TpyI0BEIX OTHOLIEHHH — 3TO
HEOoOpaTUMBIH IPOIECC, KOTOPKIH HeCceT B ce0e OrpOMHBIM IOTEHIHAN JIJIs
IIOCTPOEHUs OoJiee MPO3pPavyHOTro U CIPABEAJIMBOrO OOIIECTBA.
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IJIEKTPOHHAS KOMMEPLIUA:
KJIFOYEBBIE ACIIEKTBI
JJIEKTPOHHOI'O IOT'OBOPA KYIUIM-ITIPOJAKHU

Hayunwiit pykosooumens: Enugpanuyee Anopeii Braoucnagosuu
Cmyoenm: Cnabodeniok Apmém Anexceeeuu

HoBocubupckuii rocyjapcTBEHHBIN TEXHUUECKUN YHUBEPCUTET

AHHoOTanms. B coBpeMEeHHOM MuUpe 3JIEKTPOHHASI KOMMEPIUS CTAHOBUTCS BCE
6oJiee OMYJSIPHOM M IIMPOKO PACIPOCTPaHEHHOH (opmoil Toprosiuu. OaHUM U3
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Ba)KHBIX aCIIEKTOB JAaHHOI Chepsl ABISIETCS 3aKIIOYEHHE 3JIEKTPOHHEIX JOTOBOPOB
Kymig-mipogaxu. C pocToM YuciIa OHJIAHH-IIOKYIOK U HCIIOJIb30BAHUS HHTEPHET-
Mara3suHOB BO3HHKAIOT Pa3IHYHbIE IOPUIUYECKHE BOIIPOCHI M MPOOJIEMBI, CBSI3aH-
HBIE C MPABOBLIM PEryJIMPOBAHMEM TaKHUX CAEIOK. B JJaHHOM cTaThe MBI PacCMOT-
PUM OCHOBHBIC aCTIEKThI JIEKTPOHHOI'O JIOTOBOPA KYILTH-IIPOAKH, €ro0 OCOOCHHO-
CTH U IIPaBOBBIE HIOAHCBI.

KuaroueBsie cioBa: ['paxmanckuii kogeke, IHTepHET, paBo, akenT-odepTa.

CerojiHsl MHTEPHET OXBAThIBACT BCE C(Ephl UEIOBEUYCCKON NIEATEIIBHO-
CTH, BKJIIOYasi OBICTPOPA3BHBAIOIIYIOCS OHIAWH-TOPTOBIO. DJIEKTPOHHBIE
MarasnuHbl CTAHOBATCSA KIFOYCBBIM 3JIEMCHTOM Z[aHHOﬁ CUCTEMBI JJICKTPOH-
HOM xommepiuu. [Ipoaku TOBapoOB B CETH MOCTOSHHO pacTyT Omaromaps
JOCTYITHOCTH W TI00AIHOCTH, OJHAKO OHH TMOJMAAAI0T TOJ IOPUINIECKOE
peryJimpoBaHue, BKIOYas HH(POPMAIMOHHOE M MPEIIPUHUMATEIILCKOS
npaBo. Celiuac KOHTpareHThl aKTUBHO HWIIYT ONTUMAaJIbHBIE JAOTOBOPHBIC
CTPYKTYPBI TSI YIOBJIETBOPEHUS CBOMX KOMMEPUYECKHUX TMOTPEOHOCTEH, UTO
JIeNIaeT dJIEKTPOHHBIE KOHTPAKTHI MOMYJISAPHBIMH U 3()()EKTHBHBIMH WH-
CTpyMEHTaMH KaK B MEXIyHApOJHOW, TaK W B HAIMOHAIHHOW TOPTOBIE.
Ha ¢oHe 3TuX M3MEHEHUI MPOMCXOIUT UHTEHCUBHOE Pa3BUTHE MHTEPHET-
MIPEeITPUHAMATENILCTBA, YKOpeHeHHoro B ['nmoGambHOo#t cetn, WHTepHeTe
[4, c. 102].

[Toxymku B MHTEpHETE MPEJOCTABIAIOT YI0OCTBO, HO TaKXKe COMPSIKE-
HBI C PUCKAaMH, TAKUMHU KaK: HEAOCTATOYHBEIN YPOBEHb 0€30MacHOCTH, MO-
MECHHUYCCTBO, OTCYTCTBHEC CXOXKCCTHU INPEACTABICHHOI'O H (baKTI/I'-IeCKOFO
TOBapa W MpoOJIeMbl ¢ HaoroobyoxkeHneM. OHa U3 OCHOBHBIX IPOOIEM
3aKJTI0YACTCS B TOM, H4YTO JOKYMEHTHI, OOMCHHBAacMbIC IIPH OHJIAIH-
MpoJIaXkax, 9acTo HE UMEIOT FOPUIUIECKON CUIIBI U3-3a OTCYTCTBUS MOIITH-
CH, YTO 3aTPyAHSET WX HCIoNHeHHe. lIperokeHnss Mo MCIONIb30BaHUIO
AJIEKTPOHHON THU(POBOA TOMMUCH II0OKA HE SBISIOTCS YHHUBEPCATHHBIM
pelIeHrueM TaHHOU MPOOIIEMBI.

JleficTBuTeNnbHO, onHa U3 neneit denmepanpHOTro 3aKoHa «O0 MHPOpPMAa-
UK, UTHPOPMAIIMOHHBIX TEXHOJIOTHSIX U 3aIUTe WH(POPMAIMI) IPUHATOTO
B 2006 roxy. [Ipon3onuio HOpMAaTHBHOE 3aKpEIUICHUE MOJIOKEHUS 00 dIeK-
TPOHHBIX JOKYMCHTAaX. HOI[ BHGKTpOHHOﬁ INOAINNCBHIO 3aKOHOAATECIIb ITOHU-
MaeT TpeOOBaHUS 3JICKTPOHHOTO JOKYMEHTA, WCIIOJIBb3YEeMbIe IS 3allUThI
DJIEKTPOHHBIX JOKYMEHTOB IOJJENIOK, KOTOpPEIE B PE3yJIbTaTe KPHUIITOrpa-
(nueckoro npeoOpazoBaHus WHPOPMAIMH C 3aKPHITHIM KIIFOUOM U ITHU(PPO-
BOM TOANHCH HACHTH(DUIMPYIOT BIAAENbla cepTU(UKATA TOIINCH, U HE
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YCTaHABIMBAIOT HMCKKEHUS HHPOPMANMKM B JIIEKTPOHHOM JIOKYMEHTE.
Takum o00pa3om, smekTpoHHas LU(GPOBas TMOAMHCH-3TO COBOKYITHOCTD
ONPEJEICHHBIX CUMBOJIOB, MOPTOMY HCIOJB30BAHUE TEPMUHA «IIOAMHCHY
HE COBCEM COOTBETCTBYET 3TOMY OIpEICIICHHUIO.

IIpogaxku TOBapoB 4epe3 MHTEPHET, KaKk HAa BHYTPEHHEM PBIHKE, TaK
H 3a pyOeKOM, NPEACTABIISAIOT COOOM 3HAYMTEIBLHBINM KOMIIOHEHT MHUPOBOM
TOPTOBJIM, KOTOPBIA YCIOXKHSCT MPOIECC ydueTa o0beMa MEKIyHAPOIHOM
TOPTOBIIH. DJIEKTPOHHAS KOMMEPIUS TaKKe BHOCHT CBOHM OCOOEHHOCTH
B HaJOroo0J0)KeHUE, MOCKOJIbKY TOBapbl M YCIYTH, MH(MPOBHIC KOHTCHT
U Pa3IudHBIE CEPBUCH, NPEIOCTABISIEMBbIE B OHJIAWH-TIPOCTPAHCTBE, HE
MOJJAI0TCS YUETY U OIIEHKE.

Hanpumep, mpaBoBoOi peXUM JOMEHHBIX UMEH, XOCTHHTOBBIE ITPAaBOOT-
HOIIICHHSI, OTHOIICHHS MEXKIY NpOBaiIepaMH M IMOTPCOUTEIAMU YCIyT
u ap. [5, c. 56.]. Ha cerognsmHuii AeHb YKa3aHHBIE BOIIPOCHI OTYACTH ype-
rynupoBadsl DenepanbHbIM 3aKkoHOM OT 27.07.2006 Ne 149-03 «O06 wuH-
(opmarny, HHPOPMALIMOHHEIX TEXHOIOTHIX U O 3aluTe uHbopMarum [2].
Kpome Toro, B HacTosiliee BpeMs IITUPOKO paclpoCTpaHeHa MpaKTHKa 3a-
KJIFOUEHHUS TOTOBOPOB uepe3 MHTepHeT, MPEeUMYIeCTBEHHO — 3TO JJOTOBOPHI
PO3HUYHOM KYIUTH-TIpoAaku. ITopsaok 3akimtodeHus 1oropopa B MuTepHeTe
HE UMeeT NMPUHIUIHAIBHBIX OTIWYHUNA OT OOBIYHOTO MOpsJIKa, MPEIyCMOT-
pennoro raapou 28 I'K P®. Ecim pa3MenieaHoe B ceTu MIHTEpHET mpeio-
JKCHHE O 3aKJIIOUCHHM JIOTOBOPA COJCPKUT BCE CYIIECTBEHHBIC YCIIOBHS
JIOTOBOPA, M3 HEro ycMaTpUBaeTCsl BOJIA JIMIIA, JEIAlOIIero MpejioKeHue,
3aKIIIOYMTh JOTOBOP HAa YKA3aHHBIX B MPEIJIOKEHUU YCIOBHUSAX C JIFOOBIM,
KTO OT30BETCS, TO TaKOe MPEJIOKEHUE MPU3HAETCH MyONUYHON odepToit
(4.2 ct. 437 TK PD) [1].

Kak mpaBuiio, B 3TOM ciydae TpejjiaraeTcsl Takke 3alloJHUTh DJICK-
TPOHHBIN CTAaHIAPTHBIN (GOPMYJIp, T. €. OJIAHK 3aKa3a, KOTOPBIA 3aTeM OT-
ChUTaeTCsl MyTEeM IleJIYKa MBIIIBIO TI0 ONpeeIeHHOMY 3HAauKy Ha JKpaHe.
JleWicTBUSL 10 3alOJIHEHWIO W OTIIPaBKE JAaHHOTO (opMmyliaipa odhepeHTy
MIPEACTABIAIOT COOOM aKIeNT, a 3aKJII0YaeMbIi JOTOBOP, CIEAOBATEIBHO,
SBJISIETCS ToroBopoM mpucoeauHenus (ct. 428 'K P®). Ecnu takoe mpen-
JIO’)KEHUE HE COJIEP)KUT BCEX CYIIECTBEHHBIX YCIOBUM JOTrOBOPa, OHO JOJIXK-
HO paccMaTpHBaThCs Kak NpHriameHue aeiaatb odpeptsl (4. 1 cT. 437 T'K
P®), a HanpaBieHue 3JIESKTPOHHOI'O COOOINEHHS B OTBET Ha Hero — odep-
TOH. AKIENT ee MOXKET OBITh COBEPIIEH OTBETHBIM 3JIEKTPOHHBIM COOOIIIe-
HUEM WU IIyTeM COBEPIICHHS YKa3aHHBIX B MPEUIOKEHUHU OMPEICIICHHBIX
JICCTBUI.
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K moroBopaM po3HHYHON KYIUIM-IPOJAXKU B MHTEPHETE MPUMEHSIIOTCS
MpaBWIa O AUCTAHIIMOHHOM CIIoco0e mpojaxu ToBapoB (m. 2 ct. 497 I'K
P®), Tak kak 00BEKTUBHO UCKIIFOYACTCSA BO3MOKHOCTE HEITOCPEACTBEHHOIO
(MMYHOI0) O3HAKOMIJIEHHS IOKYyIaTens ¢ ToBapoM. IlompoOHee 0coOeHHO-
CTHU perilaMeHTAIlUN 3aKIIOUEHHS, CONEPKAHNS TaKUX JOTOBOPOB OTPAKEHBI
B ITocranosnenne IlpaBurenbctBa PO ot 21.07.1997 Ne 918 «O6 yTBep-
skaennu [IpaBuin npojakd ToBapoB mo oOpasuamy». B mynkre 20 maHHOro
HOCTaHOBHeHI/ISI YKaSaHBI, 110 CYTI/I, aBa pa3H51x MOMCEHTA 3aKJIYCHUSA OO0-
rosopa:

a) BbIJayva Jeka;

0) moay4eHue IPOIaBIOM COOOIIECHUS MOKYIaTEs.

IIpu 3TOM HE KOHKPETHU3UPYETCs, KOrja MPUMEHHMO OJHO W APYroe,
YTO HE OTBEYAET KPHUTEPHIO OIMPEACICHHOCTH IIPABOBOIO PEryJIMPOBAHUSL.
TaKI/IM 06pa30M, HUCXOOA U3 OTCYTCTBHSA AICHOCTH B HOPMATHBHBIX ITPABOBBIX
aKTax, mpobjeMa OompeaelIeHHs MPaBUIHLHOTO MOMEHTA 3aKIIOYEHUS [Oro-
BOpa HYXIAeTCS B TEOPETUYECKOMN pa3paboTke. 3aciayKHUBaeT OTAEIHHOTO
YIIOMHAHAHUSL TPAaKTHKAa 3aKIIOYCHUS JIOCOBOPOB B  HMH(MOPMAIHOHHO-
9JIEKTPOHHOH Cpele C MCIOIb30BAaHHEM JJIEKTPOHHBIX areHTOB, WM IIPO-
rpaMM-poOOTOB, KOTOPBIE MOTYT 3aKJIIOYaTh JOTOBOPHI 0€3 y4acTHs Yeno-
BEKa.

OTH IporpaMMHbIe POOOTHI (DYHKIIMOHUPYIOT TAKUM 00pa3oM, 4TO CIIO-
CO6HBI «CaAMOCTOATCIIBHO» IPUHUMATh PCHICHHUSA Ha OCHOBEC 3aJI0XKCHHBIX
B IIPOrpaMMYy JAHHBIX U (PAaKTHUECKUX JAHHEIX, CYIIECTBYIOIIUX HA MOMEHT
IIPHUHATHA PCIICHUSA. HpI/I HCIIOJIB30BAHMNH TaKHUX IIporpamMm Ui 3aKJIII04C-
HHS JJOTOBOpA 3Tall COMNIACOBAHUS BOJb IOJBEPracTCs CYIIECTBEHHOW MO-
JTu(UKALIME U HOPOXKJIaeT COMHEHHS B TOM, HACKOJBKO JEHCTBUS TaKHUX
SJEKTPOHHEBIX IIPOrpaMM COOTBETCTBYIOT PEaJbHOMY BOJICH3BSIBICHUIO
YYaCTHHKOB CICIIKH. C IOpHZ[H‘IeCKOfI TOYKH 3PCHUSA IPUMCHCHHEC YKa3aH-
HBIX IIPOTPaMM BEI3BEIBAET COMHECHUS: MOPOXKAACT JU 3aKIIOUECHHBIH C HX
ITOMOIIBIO JOTOBOP IMPAaBOBBIC ITOCICACTBUA AJIA €0 YHaCTHHKOB W KaKOBBI
[IPaBOBBIE MMOCIEACTBHS OINOOK, JOMYIIEHHBIX TAKOH MPOTrpaMMoii?

[IporpaMMbI-poOOTEI HE MOTYT OBITH NMPHPABHEHBI K TPagUIIMOHHBIM
aBTOMATaM, IMOCKOJLKY (DYHKIIHOHHUPYIOT 3HAUYMTENHHON BapUATHBHOCTHIO
B IIPOILIECCE BHIMTOJTHEHUS CBOMX (hYHKIUH. Tpa uiiOHHbIC aBTOMATHI )K€ HE
MOTI'YT «COIJIaCOBBIBATh» YCJIOBHs AOroBOpa M pacCMaTpuBarOTCsAa MCKIHOYN-
TEJIbHO Kak ¢opMa myOJMYHON o(epThl, KOrga JOTOBOP MOXET OBITH 3a-
KIIFOUCH COBCpIHCHI/IeM KOHKIIFOACHTHBIX IleﬁCTBPIfI CcO CTOpOHI)I HOKyrIaTCH)I

[6, c. 163].
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Hopmer 'K P® o mpomake TOBapoOB C HCIIOJIB30BAHHEM aBTOMATOB
(cT. 498) B maHHOM ciydae HE MOTYT OBITh IPUMEHHMBI, TIOCKOIBKY OCO-
OBIM TPU3HAKOM TAaKOTO JIOTOBOpa SIBISETCS CIIOCOO0 BpPydYEHHS TOBapa —
IIOCPENICTBOM aBTOMaTa. VICKIIFOUeHHE COCTABIISIIOT CIIy9adW, KOTJa TOBap
CYIIIECTBYET B AJIEKTPOHHOH (hopMe M ero mepegada OCYMIECTBISETCS B pe-
JKUME DPeaJbHOr0 BPEMEHH, HalpuMep B cliydyae MpHOOpEeTeHHs TpaB Ha
npousBeneHus. KpoMe 3akitoueHus 10roBopa, B 3JEKTPOHHOU (hopMe Tpo-
HCXOIUT TaKKE M OIUIaTa TOBAapa IMOCPEACTBOM «BJIEKTPOHHBIX JACHET»,
MIPEAOCTaBISAEMBIX DJICKTPOHHBIMHU IUIATSXKHBIMH cHcTeMaMmH. JlocTaBka
KYIUIEHHOTO TOBapa OCYIIECTBIACTCA KypbepoM Wi moutoil [5, c. 142].
B nmanHOM ciydae ciieqyeT y4uThIBaTh, YTO AEATEIBHOCTh IO OpraHU3aluu
U OCYIIECTBICHUIO JICKTPOHHBIX PACUETOB YePe3 ANEKTPOHHBIE IIATEKHBIC
CHUCTEMBI B HACTOSIIIIEe BPEMsI 3aKOHOM HE yperyJInpoBaHa.

Bce mnarexHble CHCTEMBI B TOW WJIM HHOHM (POpPME UCTIONB3YIOT MEXaHU3M
pacyeToB, MPEACTABISAIONINN COOOH YYeT AEHEXKHBIX CPEICTB B 3JIEKTPOHHOMN
(hopme B BHUJIE 3aMMCH HA CYETaX C IENBI0 OCYIIECTBICHUS PACUETOB MEXKIY
FOPUIUYCCKUMH M (PU3MYECKUMU JTUIIaMK. BBUIY 3THX 0OCTOSITENBCTB MO/I-
JIeKAT MOAPOOHOMY PACCMOTPEHHIO BOITPOCHI OPUAMYECKON KBATU(DUKAITUU
JAHHBIX TPABOOTHOIICHUH, PETYIMPOBAHUS TaHHON NEATETHHOCTH HOpMa-
MH JIEHCTBYIOIIETO 3aKOHOIATEIHCTBA, & TAKKE BO3MOXKHBIEC PUCKU HCIIOTh-
30BaHUs TakoW (hOpMBI OruTaThl. B anekTpoHHOU Gopme MPOUCXOANT U 3a-
KJIIOUEHUE JIOTOBOPA, U OIJIaTa TOBapa, W Iepeaada ToBapa MOKYMATEeNo —
TO €CTh B CIIy4Yasx, KOTJa TOBap o0yajaeT NOTPeOUTENICKUMU CBOWCTBAMHU
HCKIIFOUUTEIHHO B 3JIEKTPOHHOM BHUJIE.

B nanHOl cHTyallMH, YYWTBIBas DJIEKTPOHHYIO (OpMy Takoro ToBapa
H cBolicTBa MIHTepHeTa, 0c000€ 3HAUYEHHE MTPUOOPETAIOT MPOOIEMBI COOITIO-
JIEHUSI aBTOPCKHUX TIPaB, a TAaK)KE€ BOIPOCHI, CBS3aHHBIC C 3aAIUTON TIPaB
moTpeduTeNnst B OTHOIICHWH KadecTBa MpUOOpeTeHHoro ToBapa. CTOUT OT-
METHUTh, 9TO JIJIS IPU3HAHUS JOTOBOPA IOPUANIECKHA 00S3aTEIBHBIM TpeOy-
I0TCsl 00s3aTeNbHBIC JNaHHbBIC, BKItoYas moAnuch. OIHAKO KCIOJIb30BAHUE
nr(hpoBOI TOANIICH WM aHAJIOTUYHOTO METOMA IOATHCH BBI3BIBAET OIpe-
JIEJICHHBIE CIIOKHOCTH M3-3a CTPOTOTO PETYIUPOBAHUS U HEXKEITAHHS CTOPOH
NPUHUMAThH HOBILIECTBA B CBOUX KOMMEPUECKUX OTHOUICHUSX.

MHOXXECTBO CACIOK MUCTAHIHMOHHONW TOPIOBIN MEXAY POCCHUHCKHMH
rpaKJaHaMUd W HMHOCTPAHHBIMU KOMITAHMSIMH TOJMAIAI0T TOJ] IPaBOBOE
BO3JIEMICTBHE MPYTHX CTPaH, YTO MOXKET HE 00eCHeunTh AOJDKHBIX IOPHIIHU-
YeCKMX TapaHTHH [uIid moTpebureneid. PerynmpoBanne 3meKTpOHHOW KOM-
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MEpITHHU 3aTPYAHCHO H3-3a TPaHCTPAaHUIHOU MpUpoIsl HTEpHETa, 9TO yKa-
3bIBAa€T HAa HEOOXOJIUMOCTh YCTAaHOBJICHHUS IOPUCIUKIIMA HA MEXITYHApOI-
HOM ypoBHe. TpeOyercs pa3paboTka MOJOKEHUH I ONMPEISIICHUS] MECTO-
IMOJIOKEHHUSI CTOPOH, 3aKIIFOUCHHUS W UCIIOJHEHHS 3JICKTPOHHBIX JOTOBOPOB.
BaxHo pemuTs BONPOCH FOPUCAUKIIMY U IPUMEHUMOTO TIpaBa B KOHTEKCTE
9JIEKTPOHHBIX TPAH3AKIUH, BO3MOXHO, IMYTEM CO3JaHHUS MEKIYHAPOIHOM
KOHBEHIIMH, KOTOpasi Obl YCTAaHOBWJIA TPABOBBIC 30HBI B MHTEPHETE aHAJIO-
TUYHBIE TEM, YTO TPUMEHSIOTCS I APKTHKH, KocMoca, JIYHBI B Ipyrux
KOCMHYECKHX OOBEKTOB. DJIEKTPOHHAs KOMMEpPHHS TpeOyeT IeTallbHOIro
MPaBOBOTO PETYIUPOBAHUS KAK OJTHO U3 CAMBIX TUHAMUYHO Pa3BUBAIOILIKX-
CsT PDKOHOMHYCCKHX SIBIICHUH.
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YIK 342.76

MNPUYUHBI U YCJIOBUS COBEPIIEHUS
KOPPYHNIIMOHHBIX IPABOHAPYILIEHUN
B POCCUMCKOMN COPEPE OGPA3OBAHUS

Hayunwuit pyxosooumens: Pazovaxkonosea Eezenusn Braoumuposna
Cmyoenm: Cnonok Inuna /lenucosna

Cubupckuii ”HCTHTYT ynpasienus — puaman PAHXul C

AHHoTanusl. B craree aBTOPOM paccMaTpUBArOTCSl OTIIMYUTENBHBIE OCOOCHHO-
CTH KOpPYIIMH B 00pa3oBaHWU. BEINeNeHBl IPHUYNHBI COBEPIICHHS KOPPYIIHOH-
HBIX TpaBOHapylleHHH B cdepe oOpazoBaHus. CHOpMYIMpOBaHBI YCIOBUS, IPH
KOTOPBIX COBEpIIAIOTCA KOPPYIIMOHHBIE IMPAaBOHAPYIIEHUS B 0OpPa30BATEIBHBIX
opraumzanusix Poccun.

KnrodeBble c10Ba: KOppynuusi, NIPUIHHBI COBEPIIEHHUS KOPPYIIHUOHHBIX Ipa-
BOHApyIIeHNWII B OOpa3OBaHMH, YCIOBHSI COBEPIIEHHS KOPPYIIIMOHHBIX IPABOHA-
pyuenuii B Poccun.

B Konctutynuu Poccuiickoit denepanuy 3akperuieHO, YTO «KaXKAbIH
HMeeT IpaBo Ha o0pazoBaHue». OMHAKO, HA IPAKTHKE BO3HUKAET CUTYaLHs,
Korja oOydaroIyecs U MEAAarory BBIXOAAT 3a PAMKH, yCTAHOBJIECHHBIE 3aKO-
HOJATEIBCTBOM, YTO B CBOIO OYEpEIb MPUBOIUT K PACIIPOCTPAHEHUIO TAKOTO
siBJeHUsA, Kak koppynuus. [lokazarenu xoppynuuu B Poccutickoit denepa-
MU PaCTYT C KaKABIM TOJOM, O Y€M CBUAETEIBbCTBYIOT ITOKa3aTelH Ipe-
CTYNHOCTH, MpeAocTaBisieMble Ha cailitax I['enepanbHoil IIpoxypaTypsl
1 MunucrepcTBa BHyTpeHHUX niea Pocculickoit @enepanuu. Tak, comacHo
JAHHBIM, IIPEAOCTABIEHHBIM MUHUCTEPCTBOM BHYTPEHHHUX Aell Poccuiickon
Oenepanuu, 0 COCTOSHUU TpecTynmHocTd B Poccum, B mepuon ¢ 2019 mo
2023 roasl MpOU30LIEN POCT MOKa3aTeslel 3aperuCTPUPOBAHHBIX MPECTYII-
JeHUH KoppynuuoHHOU HampasieHHocTH ¢ 30 991 [1] no 36 407 [2]. Kop-
pYILMS HE OCTaBWJIa HE3aTpOHYTOH cdepy oOpasoBanue. Hepenxumu cra-
HOBSITCS Clyd4aw, Korja cyObeKTaMH KOPPYNIIMOHHBIX IpaBOHAPYIIEHUI
BBICTYNAIOT YUYHUTENS W IMpPEnojaBarTeiy, a Takke YUeHUKH, CTYAEHTBl U UX
poauTenu, 4eM 00yCIIOBIICHA aKTyaJIbHOCTb MOAHATON TEMBI.
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Koppymnuust B 00pa3oBaTeNbHBIX OpraHU3alUsAX HMEET CBOM OTIMYH-
TeJbHBIE 0COOCHHOCTH. K HUM MOYXKHO OTHECTH:

— CyOBEKTHl JAaHHBIX MPAaBOHAPYLIEHHH, a UMEHHO JIMLA, HCIIOJIb3YIO-
LIMe CBOE NOJDKHOCTHOE MOJOKEHHE (IeNarory, NpenofaBaTeily, pyKoBOA-
CTBO 00pa30BaTeJIbHOM OpraHW3alMK) B LENAX TMOJYYEHUs MaTepHalbHON
1 MHOM BBITOABI, A TAKXKE JIMIA, 3aMHTEPECOBAHHBIC B COBEPILEHUHU B UX
MOJb3y ONPENEIEHHBIX NEWCTBUN, BXOIAILIMX B PaMKH NEAAroruveckoro,
IIPENOAABATEIBCKOTO M PYKOBOISILETO COCTABOB (POOUTENN YUYCHUKOB, CAMU
Y4E€HUKH, CTYACHTHI U UX POAUTENHN);

— cyObeKTHBHAs CTOPOHA, 2 UIMEHHO eI U MOTHUBBI, KOTOPBIE TIpeciie-
IyIOT cyOBeKTHI JaHHBIX MIPaBOHApYIIEHUH. B cirydae coBepiieHns Koppyt-
LUOHHBIX MPaBOHAPYIICHUH MpenogaBaTen, MeAarorn U pyKoBOACTBO 00-
pa3oBaTebHBIX OpPTaHU3alMK MPECIeAYIOT Ielb NOIYYUTh MaTepUAbHYIO
WM UHYIO BBITOZY, B TO BpeMs KaK POANUTENH, YICHUKH U CTYICHTHI 3aUHTE-
pEeCcoBaHbI B MOJTYUYECHUN HEOOXOMMOM OIEHKH WU 3a4eTa M0 TUCIUTIINHE;

— 00BEKTOM KOPPYIIIMOHHBIX MPaBOHApYIIEHUH B cepe oOpa3oBaHUS
sIBIsIeTCsl OOIIeCTBEHHbBIE OTHOIIEHHS, CKJIaIbIBAIOIINECS B PE3yJIbTaTe pea-
JAW3aluy TpaBa Ha oOpa3oBaHue, rapaHtupoBaHHoro Koncrurtyuuein Poc-
cuiickoii depepaunn. TakuM 00pazoM, KOPPYILIHOHHBIE TPABOHAPYIIICHUS B
00pa30BaHWM HEraTHMBHO BO3AEHCTBYIOT Ha OIHY U3 MaBHeWmmMx chep 00-
1iecTBa, KOTopas sBisgeTcs: 0a30BOi I COLMALHOTO pa3BUTHS — HET 0Opa-
30BaHHbLIX CHOCHHUAJIMCTOB O3HAYACT OTCYTCTBUC PA3BUTHA HAYKU U 061116-
CTBa B LIEJIOM.

Hcxonst n3 paccMOTPEHHBIX paHee 0COOCHHOCTEH, MOXKHO COTTIACHUTHCS
¢ Ilepemomnotoii JL.IO. u TprikanoBeiM J[.A., KOTOpBIE JAIOT KOPPYIIHOH-
HOM MPEeCTymHOCTH B c(pepe BBICIIEro 00pa3oBaHMsI CIEAYIOIIee Ompererne-
HHUE — 3TO «COIMATHLHO-IIPABOBOE MAaCCOBOE YTOJIOBHO-HAKa3yeMOe SBIICHHE,
BKJIIOUYAIOIIEE COBOKYITHOCTh NIPECTYIIEHUH, COBEpIIaeMBbIX JIULIaMH, pado-
TAIOIIUMH B cdepe MpenocTaBiIeHHst 00pa30BaTeNIbHBIX YCIYT U BBIPAXaro-
1IasAcs B 3JI0yNOTpeOIEHNH MU CBOUM IyOJIMYHBIM CTaTyCOM M3 KODBICT-
HOH WJIM UHOM 3aMHTEPECOBAHHOCTUY [3].

K npuumHaMm coBepleHns KOPPyILUOHHBIX IPaBOHAPYLIEHUI OTHOCUT-
Csl TO, YTO MOTHUBHUPYET JIoAel HapyIuTh 3aKkoH. OIHOM U3 NEPBBIX U IVIaB-
HBIX IPUYUH COBEPIICHHUS IelaroraMy KOPPYINLHOHHBIX NPaBOHAPYILICHUN
SBISIETCSl HU3Kasl OIUIaTa UX Tpyna. JlaHHas cuTyanus sIBAsSETCS aKTyalbHOU
Ha MPOTSHKEHUH JIONITHX JIET. YPOBEHb KH3HH B CTPaHE PACTET, OHAKO 3ap-
IU1aTa yuduTelel U mpenojgaBaresieil ocTaeTcsi IPUMEPHO Ha OJHOM U TOM Ke
YpOBHE, B CBSI3W C 3THM IPOUCXOIUT POCT KOppynuuu B obpazoBarnu. Kop-
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PYTILIMOHHEIE TIPAaBOHAPYIICHHS Yallle BCETO MPOSBISAIOTCS B TaKUX (hopMmax,
KaK Jjada OOyJaroIIMMHUCS WIH WX POAUTEISIMH B3STKU U TMOTYYCHUE B3STKH
MearoraMi WM PyKOBOJCTBOM 00Opa30BaTeNbHOW OpraHHW3alliH, a TaKKe
MEJIKO€ B3ITOYHHYIECCTBO U ITIOCPEITHUIECTBO BO B3ITOUHUICCTRE.

Bropoii nmpuunHO#l sBIAETCS HaIUMYME HErOCyJapCTBEHHOM CHCTEMBbI
00pa3zoBaHus Tak’K€ OTHOCUTCS K NMPUYIMHAM PACIPOCTPAHCHUS KOPPYIIIIHH
B oOpazoBanuu. [lo MHEHHIO MHOTMX YYEHBIX JaHHAs CHUCTeMa IpUBeEia
K CHIDKCHHIO KauyecTBa 0Opa30BaHMS B CTpaHE, HECMOTpPS Ha TO, YTO W3Ha-
YaJIbHO BHENPSIIACH U POCTa KOHKYPEHIIMU Cpeau 00pa3oBaTelbHBIX Op-
ragu3anuidi. B HErocymapCTBEHHBIX YUPEXKICHHUSIX TPeOOBaHUS IIENaroroB
K 3HaHHUSAM O0YYaIOIIMXCS BO BPeMs 3aHSATUN U KOHTPOJIS 3HAHUH HIDKE, YeM
B TOCYIAPCTBEHHBIX, YTO CIIOCOOCTBYET POCTY KOPPYIIIMH B 00pa3oBaTeihb-
HOM cpere.

Tperbell IpUUMHON SABISETCS OTCYTCTBHE CEPBHE3HOIO INMOAXOAA KaK CO
CTOPOHBI 00PA30BATENBHBIX OpTraHU3AIHiA, TAK U CO CTOPOHBI 00YYArOIIUXCS
K aHTUKOPPYIIIMOHHOMY BOCITUTaHUIO. B OCHOBHOM JaHHas TemMa IOHUMA-
€TCsl B paMKax BTOPOCTEIIEHHBIX YPOKOB M JHMCUHWIUIMH, a TIOTOMY OHH HE
HECyT 3a COO0H pe3yIbTaTOB B CTOPOHY COKPAIEHHUS YHCIIa COBEPIICHHBIX
KOPPYIIIMOHHBIX MPaBOHAPYIICHUH.

[ToMuMoO TIpUYWH KOPPYNIHH B 00pa30BaHUH HEMAIOBAXXHO TO, B KAKHX
YCIIOBUSX OHA COBEPIIACTCS. YCIOBHUS — 3TO COBOKYITHOCTh (DaKTOPOB, BIIU-
SIOIMX Ha COBEpINECHHE MpaBOoHApymIeHUS. K TakoBEIM MOXXHO OTHECTH
Pa3HBI yPOBEHb KU3HU HaceleHus. Takas CUTyalusl OpPOXK/IaeT HEPaBeH-
CTBO MEXIY OOyYaromUMUCS, a MMEHHO TO, 9TO Oojiee 0OecIedeHHBIC IETH
U MX POJUTEIH MOTYT OBITh CKJIOHHBI K «OKa3aHUIO (PMHAHCOBOMN MTOMOIIIH»
00pa3oBaTeIbHBIM OPTraHU3ANMSIM, a TAaKXKe TyMarTh, YTO «BCE UMEET CBOIO
LIEHY» U B PE3yJbTaTe Yero JapuTh JOPOTUe MOAAPKH MEeAaroraM Uiu pyKo-
BOJICTBY 00pa30BaTeILHON OpPTaHU3AIINY, a TAK)KE JaBaTh UM B3STKH.

W3 paccMOTpeHHOTO BBINIE YCIOBHS BBITEKAET CIEAYIONMUI (akTop,
BITUSIONINN HAa COBEPIIICHIE KOPPYIITHOHHBIX ITPABOHAPYIIIEHUN — HEPaBHOE
OTHOILIEHUE YYHUTENeH, IMperoaaBarelicii U pyKOBOJACTBA Y4eOHOTO yupe-
KIACHUS K YUYCHUKaM I10 pa3HbIM IpudrHaM. Ha 3akoHOmaTeIhHOM YPOBHE
3aKpEeIUICHbl TPUHIUIBI, KOTOPBIX JOJDKHBI TPUIEPKHUBATHCA 00pa3oBa-
TEJNbHBIE OPTaHU3allMU U WX COTPYIHHKH MPU OKa3aHUM 00Pa30BaTEIBHBIX
yeiyr [4]. B ux yucio, B 9aCTHOCTH, BXOAHUT HEIOIMYCTUMOCTEH JUCKPUMHU-
Haruu B cepe oOpazoBaHus. TeM He MEHee, Ha MPAKTUKE HEPEAKH CITydaH,
KOTJIa YUYEHUKH U CTYJACHTHI BRIHYXKJICHBI TEPIETh B CBOIO CTOPOHY MPUAMP-
YHBOE OTHOIICHHWE CO CTOPOHBI MENAarorm4eckoro COCTaBa B CHIY OTCYT-
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CTBHUS HYXXHOTO (DMHAHCOBOTO COCTOSIHUS, HEOKa3aHUs (PMHAHCOBOW MOMO-
M 00pa3oBaTeNIbHOH OpraHM3allid CO CTOPOHBI POAWTENEH MIKOJIHHUKOB,
0o 1Mo WHEIM MOTHBaM. Hanpumep, o HanmoHaIpbHOMY TPU3HAKY, HECMOT-
pd HA TO, YTO B Poccun MHOFOHaHHOHaHBHLIﬁ Hapoa, UK 110 MHBIM CYGLCK-
TUBHBIM NIPHYUHAM, KOTOPBIE BO3HUKAIOT B CO3HAHUH IPETIOaBATENs.

Taxxe oOydaromuecs 4acTo CTAJKHBAIOTCSA C OTTOJIOCKaMHU OIOpOKpa-
THH, KOTOpasi MPOSBISAETCS B TOM, YTO B 00pa30oBaTeIbHBIX OPraHU3ANUIX
NPpUACPKUBAIOTCA OIPAHUYCHHOTI'O KOJIMYCCTBA OTJIMYHUKOB. B cBs13u ¢ aTHM
CKJIaAbIBACTCA CUTyallusA, KOIJla KOJUYECTBO YUCHHUKOB, NMPETCHAYIONIUX Ha
KpacHBII aTTecTarT WIH JUIJIOM MPEBBINIACT 3alNIAaHUPOBAHHOTO B 00pa3o-
BaTeNIbHOM YYPEXKIECHHM Ha TOJ, B pe3yJbrare 4Yero IeAarornaeckoMy
COCTaBy JaeTcsl yKa3aHHWe OT PYKOBOMIIUX JIMI O COKpAIICHWH YHuCIia
NPETCHACHTOB IIYTEM 3aHWXCHUA OLCHOK ITIOJ NPE€IJIOrOM TOI'0, YTO «aTTe-
CTaThl U JUIUIOMBI OMPEICICHHBIX [BETOB yXKE 3aKa3aHbl B OMPEACICHHOM
KOJTUYECTBEY.

HO}Z[BOZ[S[ HTOI, MOXHO CACJIaTh BBIBOJ, YTO POCT KOPPYIIIMOHHBIX IIpa-
BOHApyIIeHUH B cepe 00pa3oBaHHUsS MOXKET NPUBECTH K CHIKCHHIO Kaye-
CTBa 3HAHWH, MMOTy4aeMbIX B 00pa30BaTeIbHBIX OpraHu3anusx. [laHHas cu-
Tyaluss MOXET MPHUBECTH K TOMY, YTO B TOCIEAYIONIEM Kaapbl OyayT
HEIOJDKHBIM 00pa3oM BBIMOJHATH CBOM TPYHAOBBIE OOSI3aHHOCTH H3-3a OT-
CYTCTBUS Ha TO JIOCTaTOYHBIX 3HAHUNA. DTO MOXKET IPO3UTh KPH3UCOM, B TOM
quciae JKOHOMHYSCKHMM M CONMAIBHBIM. VIMEHHO TO3TOMY HEO0OXOIUMO
HU3ydaTb U aHAJIM3UPOBATh NPHUYUHBI U YCIIOBUA KOPPYIIIUN B O6paSOBaHI/II/I.
ABTOpOM JaHHOW HAy4HOW CTaThM OBUTM BBIAEIICHBI TaKWe MPUYMHBI CO-
BEpILIEHUS] KOPPYIIIMOHHBIX MpaBoOHapyIeHuid B chepe oOpa3oBaHuUs, Kak:
HU3Kas OIJiaTa TPyda IeNaroroB; HaJMYWEe HETOCYIapCTBEHHOM CUCTEMBI
oOpa3oBanusi B Poccuu; OTCYTCTBUE CEPhE3HOIO MOIXO0/a K aHTHKOPPYIIIH-
OHHOMY BOCIUTaHHIO. K yCIOBHAM KOPPYIIIUH B 00pa30BaHUU aBTOP OTHO-
CHT: pa3HbIil ypOBEHb OIAr0COCTOSIHUSI M OTHOIICHUS MENAaroroB Kk o0y4aro-
OIMMCs, a TAaKKEC HAJIIMYUC IIJIAaHOB B y‘-Ie6HBIX Opranuvs3anuiax 110 KOJIN4YE€CTBY
OTIIMYHUKOB Ha YYeOHBIN TO/I.
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V]IK 347.73

COOTHOIIEHUE ITAU®POBOM BAJTIOTHI
CO CMEXHBIMU KATEI'OPUSAMMU

Hayunwii pyxosooumensv: Enugpanyee Anopeit Braoucnasosuu
Cmyoenm: Cyneiimenos Hnovac Topemypamosuu

HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCUTET

AHHoOTanusl. JIeHbI'H, KaK ¥ BCE OCTAJIbHOE BOKPYT HAC, OCTOSTHHO MEHSIIOTCSL.
B rocynapcTBeHHO-OpPraHM30BaHHOM OOILECTBE JIEHEXKHOE OOpalleHue SIBISETCS
KJTIFOYEBBIM 3JIEMEHTOM (PHMHAHCOBOM CHCTEMBI rocymapcTBa. Peryiaupys IeHEKHOe
oOpailleHre, OHO MMEeT BO3MOXKHOCTh BIIMATH Ha TOKYIATEIbHYI0 CIIOCOOHOCTH
JICHET TOCPEICTBOM TOCYIapCTBEHHONH MOHETAPHOMN TOJIUTHKU M MOXKET U3MCHSTH
MIPUPOJTY JCHET Kak aOCTPaKTHOTO HOCHUTENS CTOMMOCTU. B craThe m3ywaercs cam
(enoMeH 1mmdpoBEIX IeHHOCTEeH. [IpencTaBneH aHAM3 aKTyadbHOTO IMO3UTHBHO-
MIPaBOBOTO MaTepUalia, B YaCTHOCTH MOIXOJ K PEryTHPOBAHHIO IIH(POBO BATIOTHI.
Omnpenensiercst mpaBoBasi Mpupoa MUMPOBBIX HEHHOCTEH, SIBISIETCS JIH 3aKOHHBIM
CPEJICTBOM ILIaTexkKa.

KaioueBsie ciioBa: 1udpoBsie pUHAHCOBBIE aKTUBBI, HU(POBasi BAIIOTA, LIEH-
Hast Oymara, OOBEKTHI IPaXKIaHCKHX MPaB.

Jlenveu

CootHocs mudpoByto Bamory (ganee — [[B) ¢ Hanbonee Onu3koii 1o
CBOCH CYTH KaTeropuei MeHbI'U, CPAaBHEHUE JOMYCTHMO TOJILKO B OTHOIIIE-
HUU DJIEKTPOHHBIX JEHEKHBIX cpenctB. Lludpossie nenpru mo dopme
U croco0aM XpaHEeHUs U UCIIOJIb30BaHMUS 10I00HBI SJIEKTPOHHBIM (XPaHATCS
Ha CYeTax WM B KOIIENbKax), OJJHAKO, DIEKTPOHHEIC JICHEXKHBIE CPEICTBa
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MPEACTABIAIOT COOOW TPaAULMOHHBIE (PUATHBIC JEHBI'H, KOTOPbIC EMOHH-
PYIOTCS M TIEPEBOJATCS HAa KOMITbIOTEpax (PMHAHCOBBIX CETE W HECyT 004-
3aTeNIbCTBA OPTaHU3alMi M YaCTHBIX JIUI B 3JIEKTpoHHOU ¢opme. [Ipenmy-
mecTBoM LIB B OTIHMYHHN OT 3IEKTPOHHBIX JEHET COCTOUT B TOM, YTO MMEIOT
OTPaHMUYCHHYIO SMHUCCHUIO U HE MOABEPKEeHbI HHIIAIUH [2].

Hanpumep, mo muenuto B.C. I'pumaeBa, KpUNTOBAIIOTY HEOOXOANMO
CUMTATh DJCKTPOHHBIMH JICHbI'AaMH, TaK Kak OHa OOJIagaeT 4acThlo (yHK-
WA, KOTOpBIE MpHCYIIM MaHHOW pasHoBHaHOCTH neHer [4]. Ilpm stom
A.K. UypuiioB cuuTaer, 4TO KPUITOBAIIOTA SBJISIETCS TOBAPOM B LIU(PPOBOM
(opmaTe u «mporecc oOMeHa ONTKOMHOB Ha TOBaphl CIEIyeT paccMaTpH-
BaTh KaK 3aK/IIOUYEHUE MEXJy CTOPOHAMH JOTOBOPA MEHBI, @ Ha YCIyTy —
CMEIIIaHHOTO JIOTOBOPA C 3JIEMEHTaMH KYIUTU-TIPOIaXXH ¥ BO3ME3JTHOTO OKa-
3aHus ycayr» [6].

CHOXHO COTJIaCUTHCS C NMPHUBEACHHBIMU BBIIIE TOYKAMHU 3PEHUS, II0-
CKOJIbKY E€IWHCTBEHHOE CXOACTBO MEXAY LHU(POBBIMH M 3JIEKTPOHHBIMHU
BaIIIOTAMH 3aKIIFOYAETCS B TOM, 4TO (hopMa MX CYIIECTBOBaHUS a0CTpaKTHA,
HO MH(OPMAaLMOHHAsA cpela, B KOTOPOH CO3JA0TCA U MCIONB3YIOTCS -
POBBIE BaIIOTHI, IPUHIUMHAILHO WHas. ClieyeT Tak’Ke OTMETHUTh, YTO €CITH
3JIEKTPOHHBIE IEHBIH yKe O(QUIHaIbHO MPU3HAHBI IUIATEKHBIM CPEACTBOM,
TO MUQPOBBIE BATIOTH MOTYT OBITh MPWU3HAHBI WM HE MPU3HAHBI (B 3aBU-
CHUMOCTH OT KOHKPETHOI'O TOCYIapCTBa) B KaUECTBE IIATEKHOTO CPENICTBA.

E.Jl. ByTeHKO BbIAEISAET CIENYIOIUE Pa3InuUs MEXITY HUMU:

® KPUNTOBAJIIOTA HE UMEET HUKAKOH OyMaXHON OCHOBBI U SIBJISIETCA JI0-
OBITOIl C MOMOIIBIO CIOXHBIX MAaTEMaTHYECKHX BBIYMCIEHUH C 3aTpaToi
OOJIBIIOTO KONWYECTBA IEKTPOIHEPTHUH;

e IpU ONEpalUsIX C JJIEKTPOHHBIMH JAEHBIaMH CYIIECTBYET BO3MOXK-
HOCTh YTaWTh CPEICTBa (HAapUMEp, BBHIBECTH B O(IIOP), B TO BpeMs Kak
IIpU OMepanysXx C KPUNTOBATIOTAMH 3TO HEBO3MOXKHO, OOECIeuMBaeTCs
IIPO3PAaYHOCTh, TAK KaK MHPOPMALU O TPAH3AKLUSIX XPAaHUTCS IpU OJIOK-
YeiiHe;

® MHOTHE KPHUNTOBAIIOTHI B OTIMYUU OT IEKTPOHHBIX JIEHET MMEIOT
OTPaHUYCHHYIO IMHUCCHIO U HE MOABEep KeHbI nHMIsmH [2].

Lennvie 6ymacu

B otHOmEeHNN QPOBHIX GHUHAHCOBBIX aKTHBOB (fanee — [IDA) Bo3HU-
KaeT aHaJIOTHS C PHIHKOM IeHHBIX Oymar, a camu L[MDA mpemcraBistoTcs
JOINOJTHUTCIIbHBIM ((HI/I(I)pOBI)IM ACpUBATUBOM)», OTJIUYHBIM OT 663I[0KYMGH-
TapHBIX IeHHBIX Oymar (manee — BJIIIB), KoTopble BEIBEACHBI 3a MPEACIIbI
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npeamera npaBoBoro peryiupoBanus ®3 Ne 259. Hecmotps Ha 310 Qop-
ManpHOe otnuune, aHaorms Mexay LIPA u BB Moxer ObITH TIONIE3HA
JUIE TIOHUMaHUS HOBOTO MHCTpyMeHTa. [{OA MOryT umeTh «rHOpUAHYIO»
CTPYKTYpY, T.€. OOECIeUnBaThCS HECKOJIBKUMH aKTUBAMH B HEKOTOPOM
KOMOMHANUU (MCXOMs U3 TIOHATHUS, JAHHOTO B YaCTH BTOPOU cT. 1 3akoHa o
H®PA) u 31ech OIATH-TaKM MOYKHO ITPOBECTH aHAJIIOTHIO C TAKUM KJlacCHYe-
CKMM HMHCTPYMEHTOM KaK CTPYKTYpHBbIE HOTHI (IleHHas Oymara, KyNOHHBIE
BBITIJIATHI TI0O KOTOPOH 3aBUCAT OT OyAyIINX II€H Ha aKIUW, OOIHTalliy WIIH
Habopa KakuX-To APYTUX aKTUBOB) [5].

Taxum o06pa3oM, 3aKOHOAATEIb IPHU3HAT CXOJCTBO PhIHKA LIEHHBIX Oy-
mar u peiHKa I[MA u ycTaHaBIMBaeT Aaxke CyOCHOMapHOE IMPUMEHEHHE
HOPM, PETYJIUPYIOIIUX OTHOIISHHS IO PBIHKY IIEHHBIX Oymar. OHaKo
CTOUT OTMETHUTh IMPUUYHHY, IO KOTOPOH HOPMEI 0 I[DA He OblIM BBEIECHBI
3aKOHOJaTeIeM B 3aKOH O PBIHKE IICHHBIX OyMmar, a ObUIA BBIJICIICHBI B OT-
JIeIIbHBIN 3aKOH. ODTOH IPUYMHOM, HA HAIl B3I, SBISICTCA pa3Indue
B IpoIeaype oOpalleHuss aKTUBOB, ITOCKOJIbKY IIEHHbIE OyMard UMEIOT MH-
JUBUAYAIbHBIA CTAOUNIBHBIN PHIHOK, KOTOPEIH PEryIupyeTCsS pa3IndHBIMU
HOPMaMH TPaXJAHCKOTO M OTPACIEBOr0 3aKOHOJATENbCTBA, a CHCIKH C
DA, B cBOIO OUepeanh, 00CCIEUNBAIOT YMEHBIICHUE KOIMYECTBA MOCPE-
HUKOB JJI TIPOBEICHUS ONEPAIHiA, a TAKXKE yIPOIIAIOT JOCTYII MTOJIB30Ba-
TeJel Ha PBIHOK 3a CUET CHIDKEHUS 0apbhepoB.

Lugposoii pyoas

[IpaBoBoii xapakTtep mudpoBoro pyonst 10 CHUX IMOp SIBIAETCS TMpeaMe-
TOM JHCKycCHI. MOKHO C yBEpEHHOCTBIO CKa3aTh, uTo nepen bankom Poc-
CHUH CEeTOJHS CTOWT Ba)KHAS 3aJada - YTBEpIUTh 3Ty HOBYIO BAIIOTY B Kaue-
CTBE 3aKOHHOTO IJIaTEKHOTO CPEJICTRA.

Bo-nepBbix, ciieyeT OTMETUTD, YTO FOPUIAMYECcKas CyIIHOCTh MU(POBO-
ro pyOns MppalMOHANIBHO W OMIMOOYHO CBOJUTCS MHOTHMH aBTOpaMu
K U3MEHEHHIO (OPMBI POCCHHCKOW BafOTHL. Kak crpaBemyinBO OTMEYaeT
A.B. T'aboB, npemnoxxenHbii bankom Poccun moaxos k TpakToBKe 1Udpo-
BOTO PYOJISI BEIET K YCHIICHHUIO HESICHOCTH C «OOBEKTHOCTHIO» JICHET, I10-
CKOJIbKY €CJIM MpU3HaBaTh HUPPOBOH pyOib GopMoii JeHer, TO HESICHO, YTO
9TO 3a O0BEKT IIpaBa, Kak OH BO3HUKAET U IomanaeT B 060pot? [3]

TpyIHO cormacuTbesi ¢ aBTOPaMH, KOTOpPBIE MPUPABHUBAIOT IH(POBOIA
py0ap x udpoBoit Bamote banka Poccuu. 310 cBsI3aHO ¢ TeéM, 9TO TEPMUH
«BAJIIOTa» MPUMEHSETCS TOJHKO K HAIWYHBIM JeHbram. /locratouHo obOpa-
TUThCH K moyokeHusM 1. 1 cr. 140 «Jlensru (Bamora)» 'K P®: «Pybns
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SIBIISIETCSl 3aKOHHBIM IIJIATEXXHBIM CPEICTBOM, 00s3aTENBHBIM K MpPUEMY IO
HapHILATENIbHON CTOMMOCTH Ha Bcel Tepputopuu PO» [1].

WHBIME CcTIOBaMU, TOCKOJNBKY PyOJb SIBIISETCS €IMHCTBEHHBIM 3aKOH-
HBIM IIJIaTeXHBIM cpeAcTBOM (IyHKT 1 ctarbu 140 ['paxkmanckoro xomekca),
B HACTOAIIEE BpeMs B KaueCTBE BAJIOTHI MOTYT BBICTYIIATh TOJNBKO HaIHY-
Hble JeHbId. [103TOMY, C TOUKM 3peHHs TPaKJAaHCKOTO MpaBa, HEKOPPEKTHO
OTHOCHUTBH LU(POBOH pyOIb K HU(PPOBOI BaIOTEe MM HALIMOHAJILHOM BaIio-
Te B 1udpoBoit popme.

Takum 00pa3oM, poCCHICKOE 3aKOHOAATENBLCTBO, Kacaromeecs Huppo-
BBIX (DMHAHCOBBIX AaKTHUBOB, CETOMHS HOCHT (DparMeHTapHBIA XapakTep
U HY)XJaeTcsl B JOIOJIHUTENBHBIX yTOYHEeHUsAX. Ha Ham B3rmsa, paspee-
HHE€ YKa3aHHBIX B CTaTb€ HETOYHOCTEW B MPaBOBOM peryiauposanuu 1B
n LI®A 1mo3BoIUT B MOJIHOM Mepe 3alllUTUTh MIpaBa WX BIIAAEIBIEB.

Cnucok JuTepaTypsl

1. T'paxnmanckuit konekce Poccuiickoit @eneparun (¢ n3MeHeHusMy Ha 11 map-
ta 2024 rona) 51-®3 // Poccmiickas razera. — Ne 238-239, 08.12.1994

2. Bymenko E. /], DneKTpOHHBIE NE€HBIU M KPUNTOBATIOTHL: MPOTUBOPEUUS H
nosymuku / E. JI. Byrenko, H. P. Mcaxaes / HarimoHanmbHBIE HHTEPECHI: IPHOPHTE-
TBI 1 Oe3omacHocTh. —2018. — T. 14, Ne 6. — C. 1092-1108.

3. I'abos A. B. udposoii pyons LleHTpamsHOro 6aHKa Kak OOBEKT Tpa)kIaH-
ckux mpas / A. B. ['aboB // AxtyasbHble Ipo0iIeMbl poccuiickoro mpasa. — 2021, —
Ne 4. - C. 55-65.

4. I'puwaes C. I1. DBomonusl 3aKOHOJATENBCTBA 00 OOBEKTAaX TPa)kJaHCKUX
mpae / C. II. I'pumaes. — URL: http://www.consultant.ru/cons/cgi/online.cgi?req=
doc&base=CMB&n=17893#03888809189250 575 (mara obpamenus: 06.10.2020).

5. Hocmoe B.JI. DneKTpoHHbIE NEHBIUM KaK MHCTPYMEHT ONTHMH3ALUU ILIa-
Teskaoro obopora / B. JI. locto, B. A. Kyzuenos, I1. M. llycr // lensru u xpe-
aut. —2013. —Ne 12. — C. 12-23.

6. Yypunos A. K. K Bompocy o mpaBoBoii npupozae kpunroBamroTel / A. K. Uy-
puitoB // Xo3stitctBo 1 mpaBo. — 2016. — Ne 9 — C. 93-99.

106



V]IK 347

MMPOBJEMBI MPABOBOTI'O PET'YJIUPOBAHMS
CYJAEBHOI'O MPEJCTABUTEJIbCTBA
B I'PAKJIAHCKOM MPOLIECCE

Hayunwii pyxosooumensv: Enugpanyee Anopeit Braoucnasosuu
Cmyoenm: Tumogpeenko Anacmacusa /Imumpuesna

HoBocnbupckuii TocyjapcTBEHHBIH TEXHUYECKUH YHUBEPCUTET

AHHOTauusi. B naHHOW cTaThbe MPOM3BENCH aHAIU3 MHCTUTYTa INPEACTABU-
TCJILCTBA B Fpa)K)IaHCKOM npouecce, 6I)IJ'II/I BBIABJICHBI OCHOBHBIC HpO6J’ICMBI npez[-
CTaBUTCJIBCTBA B I’pa)KL[aHCKOM Cy}IOHpOI/ISBOI[CTBe, TAKIKEC 6BIJ'[I/I npeunomem)l
MYTH PelIeHHs yKa3aHHBIX IPOOIIEM.

KialoueBble cjioBa: WHCTUTYT TIPEACTaBUTEIBCTBA, IPEICTABUTEIHCTBO
B TPaXITAHCKOM IIpoIlecce, MPEICTaBUTENb, TPaXTAHCKHH IIpolecc, cyneOHoe
MIPEICTABUTENBCTBO.

Brinennm HECKONBKO aKTyabHBIX MPOOJIEeM 10 paccMaTpuBaeMol TeMe
U TIPEJUIOKUAM ITyTH UX PELICHUS.

OTcyTcTBHE YETKOTO ONpeNesIeHHs eI YUPEeKACHUs CyAeOHOro npea-
CTaBUTEIHCTBA B TPAXKTAHCKOM IIPOIIECCE.

B cr. 48 TTIK P® oTcyTcTBYET UETKOE ONPEAECIICHUE LENN YUPEKICHHS
cyneOHOro IpencTaBuUTeNbCcTBA B 1eioM. Hanpumep, aHanusupysi yrosuaos-
HO€ 3aKOHO/ATeNbCTBO, MOKHO OTMETHTD., YTO 3alIUTHUK — ATO JIUIO, KO-
TOPOE OCYILIECTBIISIET B YCTAHOBJIEHHOM IOPAJKE 3aILUTY IIPaB ¥ HHTEPECOB
M0/I03pPEBAEMbIX U OOBHMHSAEMBIX, OKa3bIBA€T UM IOPHIMYECKYIO ITOMOIIbh
IIPYU IPOU3BOACTBE 110 YIOJIOBHOMY Aeily. [lomMuMo naHHoOro ompeneneHus,
B YTOJIOBHOM IIpOLIECCYaIbHBIM IIpaBe YETKO OMpE/eNIeHbl U LeNH MpecTa-
BUTENLCTBA, B oTiimure oT ctaThM 48 I'TIK PO.

Baxno ormetuts, uto ct. 52 I'TIK PO B OTHOIIEHNH 3aKOHHBIX MpPE-
CTaBUTENEH OIpenenseT Takylo 3ajady, KaK 3alluTa IpaB, CBOOOA U 3aKOH-
HBIX MHTEPECOB TpaK[aH, KOTOphle HE 00JaJaroT IOJHOW J1eecrocoOHO-
CTBIO MJIM HEIEeCIOCOOHBIX B cyAe. B maHHOM ciywae, ¢ OZHOM CTOPOHBHI,
JI0OPOCOBECTHOCTh 3aKOHHBIX MPEJCTaBUTENIEH MPENIosaraeTcs Ha OCHOBE
(akTHUECKOH MPUBEPKEHHOCTH JIMLIAM, HHTEPECHl KOTOPBIX OHU IPEICTaB-
JSIFOT, ¢ JPYTOW CTOPOHBI, caMa HOpMa OIpeneNsieT 00s3aTeNnbCTBa Mo 3a-
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muTe JaHHBIX npaB. CornacHo ykasanHoi Bele ctathe ['TIK PO, «Ilo ne-
7y, B KOTOPOM JIOJDKEH Y9IacTBOBATh TPaXKIaHWH, MPU3HAHHBINA B YCTaHOB-
JICHHOM TOpsIKE OE3BECTHO OTCYTCTBYIOIIMM, B Ka4€CTBE €ro IMPE/ICTaBH-
TEeJIS BBICTYIIAET JIUI0, KOTOPOMY TIEPEIaHO B JOBEPUTEIHHOE YIIPABJICHUE
AMYIIECTBO OE3BECTHO OTCYTCTBYIOIIECro» [2]. 31ech HENb3s HCKIIOYaTh,
YTO TIPEIACTABUTEIh MOXKET NEHCTBOBAThH HE MOOPOCOBECTHO, IOCKOJBKY
00s13aTeNbCTBA JICHCTBOBATh B WHTEpEcax IPOIMABIIET0 0e3 BECTH IHIla
HOPMATHBHO HE OTIPEIIEIICHO.

Juis pemieHus naHHOW MpoOIeMbl HeoOxoauMo BHecTH B TekcT [TIK PO
TIOJIOKEHUH O TENIAX MPECTABUTEIHCTBA, YTO MO3BOIIIIO OBl YITOPSTIOYHUTH
JEATENLHOCTh TPEJACTABUTENIEH M YCTPaHUTH CYIIECTBYIOIIHUE IPOOEITBI
B TPKIAHCKOM ITPOIIECCYATEHOM TIPaBeE.

HepaBeHncTBo TpeOOBaHMI K TpPEACTABHTEISIM B CyAax oOIIel ropuc-
JHUKLIMH.

lapanTueli peanu3anuu npasa Ha CyJeOHYO 3alIUTy HAPAAY C APYTUMU
MIPaBOBBIMH CPEACTBAMH CIY>KUT HHCTHTYT CYAeOHOTO MPEICTaBUTEIHCTRA,
o0ecreunBaroNNii 3aMHTEPECOBAHHOMY JIMIly IOJNydYeHHE KBaTU(UITUPO-
BaHHOM IOpUJIMYECKON MOMOIIM, a B CIy4dasgX HEBO3MOXHOCTH HENOCpE-
CTBEHHOTO (JIMYHOTO) Y4YacTHs B CYIOIPOU3BOACTBE — AOCTYIl K TIPaBO-
CyJIHIO.

Kak ormerun Kouctutyuuonnsiii Cya Poccuiickoit ®@eaepauuu, ydu-
THIBas, YTO TPABO IOJIH30BATHCS MMOMOIIBIO 3AIUTHUKA U UMETh TPEJICTa-
BHUTEJNSI CITY>)KUT OJHUM M3 CIIOCOOOB CyNEOHOH 3alllMThl U BMECTE C TEM —
OJTHUM W3 TIPOSIBJICHUHA KOHCTUTYIIMOHHOTO TIpaBa Ha MOJMyYeHHE KBATH(U-
IMPOBAaHHOW OPUIUYECKON MMOMOIIH, YCTAaHOBIICHHE KPUTEPUEB KBaIU(DU-
[IUPOBAHHOW FOPUINIECKOHN MTOMOIIN U 00YCIIOBICHHBIX MMU OCOOEHHOCTEH
U YCJIOBHUI JOMyCKa TEX WJIM UHBIX JIUI B KAUECTBE 3alIUTHUKOB WU MpE-
CTaBUTEJCH B KOHKPETHBIX BHUJAX CYAOIPOW3BOACTBA SBISICTCS IIPEPOTATH-
BOI 3akoHOJaTENs [5].

Temneps cornacHo 4. 2 cT. 49 I'TIK P®, 4. 3 cT. 59 AIIK P®, 4. 1 cT. 55
KAC PO, npeacraButensMu B CyJe (32 UCKIIOUEHUEM JieJl, KOTOpPEIE pac-
CMaTpPUBAIOTCS MUPOBBIMH CYIbSIMU M pailoHHBIMH cynamu mo ['TIK P®),
MOTYT BBICTYNIAaTh aJBOKATHI U UHBIE OKa3bIBAIOIINE IOPUINYECKYIO IOMOIIIb
TUIa, WMEIONINE BEHICIIee MOPUIUYECKOe O0pa3oBaHHE JHOO YUYEHYIO
CTEICHb 0 IOPUIUYECKON CIEeNHANTbHOCTH. BaXKHO 3aMeTUTh, UTO albTep-
HaTHBa B BUJE YUYECHOU CTENEHH B NEPBOHAYAIBHO MPEATIOKEHHOM TEKCTE
3aKOHOIIPOEKTa OTCYTCTBOBaJa, U BO3MOXKHO ObLIa BBEICHA MO MPUYHUHE
TOr0, YTO HaJIMYEeCTBYeT B cT. 9 DenepanbHoro 3akoHa ot 31 mas 2002
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Ne 63-®3 «O06 amBoKaTCKO# JEesATENBHOCTH M afiBOKaType B Poccuiickoit
Oeneparum» [1, 4].

JlaHHBIe M3MEHEHUs OBUIM NPHUHATHI B LEIIX oOeclieueHHs mpaBa Ha
KBaJTM(PULIUPOBAHHYIO MPABOBYIO MOMOIIb, & TAKKE B IEJSAX MOBBIIICHUS
KadyecTBa IOpuAuyYecKod mnomomy. Kak apryMeHTHpOBadM HHUIMATOPHI
mpoekTa, 3PQPEeKTUBHOCTh TAaKOTOo TPeOOBaHUS K CyIeOHBIM TpeICTaBHUTE-
JSIM «IIOATBEPKAAETCS MPAKTUKON €ro MpUMeHeHus» [8].

C onHOH CTOpOHBI, TpeOOBaHHE O HAIMYMHU BBICHIETO IOPHIMYECKOIO
00pa3oBaHMsl WM COOTBETCTBYIOIIEH yUEHOH CTENEeHW Yy MpeAcTaBHTENEH
CIOCOOCTBYET pealn3aluy IMpaBa Ha KBAJH(QHLUPOBAHHYIO IOPUANYECKYIO
IIOMOIIIb, & C IPYTOH, CIEAYET OTMETHTH, YTO €CJIH B apOUTPA)KHOM U aMU-
HUCTPATUBHOM CYJIOIIPOM3BOJCTBE TPeOOBAaHHE O HAIMYUHU IOPUIMYECKOTO
00pa3oBaHUsl PACIPOCTPAHIETCS HA BCE YPOBHU CyAEOHBIX WHCTaHIWH,
To cornacHo cT. 49 I'TIK P® tpeboBanne 0 HEOOXOAMMOCTH BBICIIETO IOpU-
JMYECKOro 00pa3oBaHMs WM HAJMUYUS yYEHOH CTENEHH MO IOPHINYECKON
CHEIMaIFHOCTH HE PacIpOCTPaHIeTCS Ha Te Aeia, KOTOPhIe MOAJIEKaT pac-
CMOTPEHHIO MUPOBBIMH CYyAbSIMU U PalOHHBIMU CyJIaMHU.

Hrak, B coorBerctBuu ¢ I[TIK P®, mnpeacraBurenb, HE HUMEIOIIUN
BBICIIETO IOPUINIECKOTO 00pa30BaHMsI I COOTBETCTBYIOLIEH YUEHOU CTe-
NEHH, TETeph HE CMOXKET OBITH MPENCTaBUTENIEM B Cylax BbIIIE YPOBHS
paiioHHOT O cyJa.

VYdeHBIMH OTMEYaeTCsl, YTO HaJM4YHe BBICHIETO IOPHINYECKOro 00pa3o-
BaHUs HE rapaHTUPYET KauecTBa; HOBbIE TPEOOBaHMS K IPEACTABUTENAM HE
MO3BOJISIIOT B TIOJIHOM Mepe pean30BaTh MPaBo Ha CyAEOHYIO 3alIUTy BCEM
rpaxJaHaMm, C pa3IMYHBIM YPOBHEM J0X0[1a; MPaBO TPaKIaHMHA HA BEZe-
HUE JieTia B CyJie Yepe3 MpeACTaBUTEN IIPeBpallaeTcs B 0043aHHOCTh, COOT-
BETCTBEHHO IPOUCXOANT JMILIEHHE TpakJaHWHA €ro IMpaBa y4acTBOBAaTb
B MpoLEcce JTMYHO, TEM CaMbIM IPEBpallasi €ro B CIylIaTels, HO HE B IOJ-
HOIIEHHOTO YYaCTHUKA PaCCMOTPEHHS M pa3pelienus aena u T. 1. [9, 10].

PedopmupoBaHue npoueccyanbHOro 3aKOHOAATENBCTBA B 00CYKIaeMOM
YacTH OCHapuBaIOCh rpaknanamu B KoncrurymmonHom Cyae P® [6], mo
HEKOTOPBIM JIeJIaM 3asiBUTENN JEHCTBUTEIBHO «CTOJKHYJHUCH C HEOIpaB-
JaHHBIM U HEIPONOPLHOHAIBHBIM OIpaHUYCHHEM IpaBa Ha AOCTYI K CY.y,
a 3HA4YUT, U Ha CyIeOHyI0 3amuTy» [7].

B memsax obecnieueHus: mpaBa Ha KBUIM(HUIMPOBAHHYIO MPABOBYIO TO-
MOIIb, & TAKXKe ISl COBEPLICHCTBOBAHMS KadeCTBa €€ OKa3aHUs 3aKOHOZa-
TENI0 clefoBao Obl MpopaboTaTh BOMPOC UCMOJHUMOCTH 3TUX HOPM, T. €.
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MPOAYMaTh KOMIUIEKCHBI MEXaHH3M AJI pealn3alliid KOHCTUTYLMOHHOTO
IpaBa Ha JOCTYITHOCTh KBAJTU(HUIIMPOBAHHOMN FOPUIMYECKON TOMOIIIH.

Mgl cuntaem, uro HopMa 4. 2 cT. 49 I'TIK P® — nomxkHa ObITh yHUDH-
nupoBana, B coorBercTBum ¢ AIIK PO, KAC PO, mockonbKy Ieib ycTa-
HOBJIEHUSI TPO(hECCHOHATILHOTO Ipoliecca OyIeT NOCTH)KUMA, €CIT JaHHBIE
TpeOoBaHHS OyAyT pacTpOCTPaHATHCS HA YPOBHU BCEX WHCTAHLUHN CyJOB,
B TOM YHCJIE MUPOBBIX U palloHHBIX cynoB. [IpodeccrnonansHoe npeactasu-
TENBbCTBO HE JIOJDKHO 3aBUCETHh OT BUZA CyJla MIIM €r0 MOJIO0XKEeHHS B CyAeo-
HOM cucremMe. ONHAaKO NEPBOCTENEHHOE 3HAUYEHHWE HMEET OpraHu3alus
B paMKax TOCyJapCTBEHHOW MONIEPKKH OKa3zaHUs dPPEKTUBHON FOpUIIIe-
ckoit momou [3].

Wtak, B crarbe OBIIN BBIIEIECHBI CIEAYIONNE TPOOIEMBI IIPAaBOBOTO pe-
TYJIMPOBaHUA CyJeOHOT0 MPEeICTaBUTENBCTBA:

— OTCYTCTBHE HYETKOTO OIpeNleIeHne IIeNd YUPEXACHUS CyIeOHOTO
npeacraButensbctBa B ueiaoMm B cT. 48 TTIK P®. Jlna pewmeHus gaHHOU
npobaemer Heobxoaumo BHecTH B TeKCT [TIK PD monoxenuit o memsax
MPEICTaBUTEIbCTBA, YTO MO3BOJIIIO OBl YHOPSIAOUYHTh AESTEIBHOCTD Ipea-
CTaBUTENEH W yCTPAHWUTH CYIIECTBYIOUIME MPOOENbI B TPAXKAAHCKOM TIPO-
LIECCYaJIbHOM IIPaBE;

—npoOjemMa HepaBeHCTBa TPeOOBAaHMH K MPECTaBUTEISIM B CyAax 00-
el opucaukuun. CornacHo HepaBHUM u3MeHeHusM B ['TIK PO, npencra-
BHTENb, HE MMEIOIINI BBICIIErO IOPUINYECKOTO 00pa30BaHMS MIIM COOTBET-
CTBYIOIIECH YYEHOH CTENEHH, TEHepb HE CMOXKET OBITh MPEICTaBUTEIIEM
B CyJax BBIIIE YPOBHA pPailOHHOTO cyna. MBI cuuTaeM, 4yTo HOpMa 4. 2
cT. 49 I'TIK P® nomxkHa ObiTh yHUHUIUpPOBaHa B cooTBeTcTBHU ¢ AIIK PO,
KAC P®, mockonbKy Ielh YCTaHOBJIEHHUS TPOo(deCCHOHANIBHOTO IpoIecca
OyzeT IOCTHXKMMa, €CITU JTaHHbIe TpeOoBaHMs OyAyT paclpoCTPaHSATHCS Ha
YpOBHH BCEX MHCTAHIMNA CYyA0B, B TOM YHCJIE MUPOBBIX M PAaHOHHBIX CYJIOB.
Mgl npennaraeM yHUGHUIUPOBATH HOpMY 4. 2 cT. 49 I'TIK PO B cnenyromem
Bune: «lIpeacraBurensMu B Cy/ie MOTYT BBICTYHaTh aJBOKAThl M MHBIE OKa-
3BIBAIOLINE FOPUINUECKYIO TIOMOILB JIMIA, UMEIOIINE BBICIIEE FOPUINUECKOE
obpaszoBaHre JMOO YYICHYIO CTEIEHBH IO IOPUAMYECKON CICIIHAIEHOCTHY.
Tem He MeHee, IpeularaeMoe U3MEHEHNE HE JOJKHO MPUBECTH K OrpaHH-
YEHHWIO TIPaB TPaKJaH Ha JOCTYI K MPABOCYIWIO WU 3aTPYTHUTEIHHOCTH
MONYYECHUS! KBATH(DUIUPOBAHHON IOPHIUYECKONW MOMOIIU. 3aKOHOAATEII0
MIPEJICTOUT MPOAYMaTh KOMIUIEKCHBIM MEXaHU3M JUIsl pealn3alid KOHCTH-
TYLIMOHHOTO TIpaBa Ka)XIO0TO Ha JIOCTYIMHOCTh KBAJU(QHINPOBAHHOW IOPH-
JUYECKON MOMOIIH.
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YK 681.51

MEXAHU3M IUPPOBU3ALIUN
I'OCYJAPCTBEHHBIX
YYETHO-PEI'UCTPAIIUOHHBIX YCJIYT
3EMEJIBHBIX YYACTKOB

Hayunwtit pykosooumens: bepesuna Oxcana bopucosna
Cmyoenmot: Toncmoopoea Ilonuna Cepzeegna,
/Ipuneeckas JIoooev Bnaoumupoena

HoBocubupckuii rocy1apcTBEeHHBI TEXHUYECKUH YHUBEPCHTET

AnHoTtanmsi. CtaThsl NOCBSIIEHA HCCIEJOBAaHMIO MEXaHW3Ma IHU(POBH3ALIH
rOCYIapCTBEHHBIX YUETHO-PETHCTPALMOHHBIX YCIYT 3¢MENbHBIX Y9aCTKOB. ABTOPHI
MPUBOAUT IPUMEPBI MPOSBICHUS] MEXaHU3Ma HU(DPOBU3ALMHU IIPU OCYLIECTBICHUI
rOCYyJapCTBEHHOTO KaJacTPOBOIO ydeTa M TOCYJapCTBEHHOH PErucTpald IIpas,
U Cclly4ad B KOTOPBIX OH He MpHMeHseTcs. Bbicka3aHa aBTopckasi TOUKa 3peHUsl Ka-
CaTCJIbHO MPEUMYIICCTB BHCAPCHUA MEXaHU3Ma LII/I(I)pOBI/ISaLII/II/I TOCyAapCTBEHHBIX
YUYCTHO-PETUCTPALIMOHHBIX YCIIYT' B OTHOIICHHWU 3€MECJIBHBIX YYaCTKOB B PO.

KuaroueBsle cioBa: mudposmsanus, nupposas tpanchopmarms, ET'PH, Poc-
KaJacTp, KaJaCcTPOBBI y4eT, 3eMEJbHBIH YYacTOK, Y4YETHO-PErHCTPaldOHHBIE
YCITyTH.

udposuzauus (HuppoBoe pa3BUTHE) — NPOLECC OPraHU3ALUN BBINOJ-
HEHHS B IUPPOBOH cpee QYHKINH U e TeTbHOCTH, paHee BBIMOHIBIINX-
Csl JIIOJBMH M OPTaHM3alUsIMU 0e3 MCIONB30BaHUSl HU(PPOBBIX MPOAYKTOB.
HudpoBnzanua npeanonaraeT BHEAPEHHWE B KaXKIbIA OTIAENIBHBIA ACTIEKT
JeSITeNbHOCTH HH(POPMALMOHHBIX TEXHOIOTHH.

B coBpemMeHHOM Mupe AaHHOE IOHSITHE UIPaeT KIIOUYEBYIO POjb B IO-
BBIIIEHUN PPEKTHBHOCTH PaOOTHI TOCYAaPCTBEHHBIX OPraHOB M YJIy4lle-
HHUM KauyecTBa MPEAOCTABISIEMbIX TOCYAapCTBEHHbIX yciayr. OmHoi u3 obia-
CTell TOCYIapCTBEHHBIX YCIYT, Ha KOTOPYIO OKAa3bIBaeT BIIMSHHE MPOLECC
nudpoBoil TpaHChOPMALUH, SBISETCA Y4YeT U PErucTpanus 3eMeIbHbIX
YYacTKOB.

Mexanu3M nnupoBU3aLUN TOCYJAPCTBEHHOIO yUEeTa 3eMEJIbHBIX Y4acT-
KOB IIpPEAIoiaraeT BHEAPEHUE COBPEMEHHBIX WHPOPMAHOHHBIX TEXHOJO-
I'M{A U1 aBTOMAaTH3aLUU ¥ YIPOILEHHS IIPOLECCOB y4yeTa 1 00paboTKu NaH-
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HBIX O 3eMeJbHBIX y4yacTkax. [{uppoBusanus mo3Bosiser ocymecTBIsTh Q-
q)eKTPIBHBIfI MOHUTOPHUHI' WM KOHTPOJIb 3a HCIOJIB30BAHUEM 3C€MCJIBHBIX
PECYPCOB, YIy4llIaeT MPO3PavyHOCTh M JOCTYITHOCTh WH(OPMAIIUHU, COKpa-
ac€T BPEMA Ha BBIIIOJIHECHUE aJIMUHUCTPATUBHBIX MPOUCAYP U YMCHBIIACT
BEPOATHOCTH OIIMOOK M MOIICHHWYeCcTBa. Peanu3arus Mexanuzma mudpo-
BH3AIMU TOCYJAPCTBEHHOIO Y4eTa 3€MEJIbHBIX Y4aCTKOB CIIOCOOCTBYET I1O-
BBIIICHUIO 3(()EKTUBHOCTH TOCYAapCTBEHHOTO YIIPABJICHUS 3€MEIbHBIMHU
pecypcamu u oOecrednBaeT 0ojiee Ka4eCTBEHHOE O0CITy)KHBaHUE TpaKaaH
Y IpeIpUHUMATEIICH.

Cpenn ocHOBHBIX Iieniell mudpoBol TpaHCPOpMaHKu B OOIACTH TOCY-
JAPCTBEHHOW PErHCTpaIlly NpaB U KaJaCTPOBOTO ydYeTa 3eMENbHBIX y4acT-
KOB M JpyTruX OOBEKTOB HEABMKUMOCTH PocpeecTp cTpeMuTcs mpemocra-
BUTb TOYHBIC, IOPUANYCCKH 3HAYMMBIC ONAHHBIC O 3C€MCJIBHBIX YyCYaCTKax
B YIOOHOM JUIsl BCEX 3aMHTEPECOBAHHBIX MOJB30BaTelNel OHIAH-pexXnMeE,
a TaKXKe 3HAYUTEIhHO YCKOPHUTH BpEMs OKa3aHHWs YCIyT, Jeias Ipoliecc
MOJIHOCTBIO UHTCPAKTUBHBIM U yIAJICHHBIM.

B nacrosiee BpeMst BeaeHue EqUHOro rocy1apcTBEHHOTO peecTpa He-
merokuMocTr (manee — EI'PH) mpakTudeckw MONHOCTBIO OCYIIECTBISETCS
B DIIEKTPOHHOU (hopMe, a TOKYMEHTHI U3 CTaphIX PEEeCTPOBBIX JIEN IOCTe-
NEHHO MMECPECHOCATCA B BHGKTpOHHI)Iﬁ BHU.

TaK, 3aMHTCPECOBAHHLIC JIMIIa UMCIOT BO3MOXHOCTL IMPEACTaBUTH 10-
KYMEHTBHI Ha PEeTHCTPAIHIO MPaB U KaJacTPOBHI yUeT Kak B OyMaKHOM, TaK
U B JJIEKTPOHHOM BapuaHTe. B ciydae mpefocraBileHUs NOKYMEHTOB Ha
OYMa)KHOM HOCHUTEJIEC JTUIHOE OOpalleHne 3aMHTEPECOBAHHOTO JIHIA B ITy0-
JMYHO-TIPaBOBYI0 KoMmaHuio «Pockagactp» ninm B MHOTO(YHKITMOHATHHBII
ueHTp (nanee — M®ILI) sBrsieTcst 00s13aTENBHBIM.

Mexanu3M nu(GpOBU3ALMN TOCYJAPCTBEHHOTO yUeTa 3eMeNIbHBIX Y4acT-
KOB BKJIFOYAET B ce0sl CleyoNIre ar:

1. Coznanne equHoi 6a3el nanHbBIX (EI'PH), B KOTOpO# OYQyT XpaHUTH-
Csl BCE CBEJICHUS O 3eMEINbHBIX yYacTKaX, X BIAAeNbIaX, MpaBaxX Ha HUX H
JIPYTHUX COILyTCTBYIOIIMX JAHHBIX.

2. Pa3paboTka 37eKTpOHHONW CHCTEMBI, MTO3BOJIAIONIEH BiajenbliaM 3e-
MEJBHBIX YYacTKOB PETHCTPHUPOBATH CBOM TIpaBa, IMONABATh 3asBICHUS
Y TIOJy4YaTh He0OXOAMMBIE IOKYMEHTHI OHJIAMH.

3. BHeapenue 1mugpoBbIX TEXHOJOTHHA JJIsi MPOBEICHMS KaJIacTPOBBIX
pa60T, TaKUX KaK ChEMKa M OOHOBJICHHE T€OJaHHbIX, C HCIIOJIB30BAHHUCM
CIIyTHUKOBBIX CHUMKOB U JIDYTHX CPEICTB.
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4. ObGecrieueHne A0CTymna K HHGOPMAIMK O 3eMENBbHBIX y4acTKax depes
MHTEPHET 1 MOOWJIbHBIE IPHIIOXKEHHUS IS YI00CTBA IOIb30BaTENEH.

5. BHeapeHue cucTeMbl JJIEKTPOHHOTO JOKYMEHTO000pOTa ISl yCKOpe-
HUS TPOIIECCOB PETUCTPALMU MpaB Ha 3eMEJIbHbIC YYaCTKH U YITyYIICHHUS
MIPO3PavYHOCTH TpoIlecca.

6. O0ydeHrne COTPYTHUKOB TOCYIapCTBEHHBIX OPTaHOB WM TIOJH30BaTE-
Jie HOBBIM IIH(PPOBBIM TEXHOJIOTUSM [Tl YCIIEITHOW pean3alny mporecca
uugpoBuzanuu[1].

U3 crateu 29 ®enepansHoro 3akona ot 13 urong 2015 romga Ne 218-D3
«O rocynapCTBEHHON PErUCTPaIlii HEABMXKUMOCTHY» MOYKHO BBIJICIIUTH MO-
MEHTBI TOTO, KaK MpPOSBISAETCS MEXaHWU3M HU(POBH3AIMU TPU BHECEHUU
ceenennii B EI'PH u B kakux city4asix OH €llle HE UCTIONb3YEeTCs:

1. Ilpuem 3asBIeHU O TOCYJAapCTBEHHOM KaJaCTPOBOM YYeTe WIH
roCyJIapCTBEHHON PETHCTPAIlMH IPaB M MpUaraeéMbiX K HEMY JTOKYMEHTOB
MOXET OCYIIECTBISATHCA IOCPEICTBOM OTIPABICHUS B DJICKTPOHHOMN
dhopme.

2. Bo3Bpar mpunaraeMbix K 3asBIEHHIO O TOCYJapCTBEHHOM KaJacTpo-
BOM YYeT€ WM TOCYyAapCTBEHHOH pPErMcTpanuy IpaB JOKYMEHTOB, Ipe-
CTaBJICHHBIX B (JOPME IIEKTPOHHBIX 00Pa30B JIOKYMEHTOB, HE OCYIIIECTBIIS-
eTcsl.

3. B ciy4ae Bo3Bpata, eciu 3asBIIEHUE U IMpHIIaraeMbie K HEMY JIOKY-
MEHTHI TIPEICTaBICHBI B (HhOpME DJIEKTPOHHBIX 00pa30B JOKYMEHTOB IIO-
CPEICTBOM OTIIPABIICHUS B 3JEKTPOHHOU (hopMe, OpraH perucTpanuu Ipas
HaIpaBJIseT 3asgBUTEIIO TOJIHKO YBEIOMIIEHHE O BO3BpATE TaKMX MOKyMEH-
TOB 0€3 OCYIIECTBICHHS TOCYJAPCTBEHHOTO KaJaCTPOBOTO yUeTa WM rocy-
JAPCTBEHHOU PETHCTPAITUH TIPaB.

4. Tlocne ocymecTBIEHUS TOCYJaPCTBEHHOTO KaJacTPOBOTO y4YeTa HITH
roCyIapCTBEHHOM perucTpaliy npaB JOKYMEHTHI, IpeCTaBlIeHHbIE B (op-
Me 3JIEKTPOHHBIX 00Pa30B JIOKYMEHTOB, 3asIBUTEIIO HE HAMIPABISIOTCS [2].

Brenpenne mexanmsma IUGPOBU3ANNN TOCYIAPCTBECHHBIX yYETHO-pPE-
TUCTPAIIMOHHBIX YCIYT B OTHOIIEHUH 3€MENBHBIX Y4acTKOB B P® mo3BomuT
COKpaTUTh OyMaKHYIO paboTy, ONTUMH3UPOBATH IPOIECCHI MPETOCTaBIIe-
HUS YCIIYT ¥ YJIyYIIUTh Ka4€CTBO OOCTYKUBaHUSI TPAXKIAH U OpPraHU3aIUil.
OTO TakXke CIOCOOCTBYET YMEHBIICHHIO KOPPYHIIMOHHBIX IPOSBICHHHA
Y TIOBBINICHUIO IPO3PAYHOCTH B Chepe 3eMeNIbHBIX OTHOIICHUA.

Hudposas Tpanchopmarus npu3BaHa MOBBICHTH 3PPEKTUBHOCTH TOCY-
JApCTBEHHOM PETUCTPAIUH MPaB U KaJacCTPOBOTO yueTa 3eMEeIbHBIX y4acT-
KOB, CJIeNIaTh MPOIECC OBICTPHIM, YAOOHBIM W WHTEPAaKTUBHBIM IS BCEX
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3aMHTEPECOBAHHBIX JIMIL. BeleHne eIMHOro TroCyIapcTBEHHOTO peecTpa
HEJIBUKMMOCTH TPAKTHYECKH TOJHOCTBIO OCYIIECTBISCTCS B 3JICKTPOH-
HOU (opMe, YTO YCKOpSeT M yNpoLIaeT Mpoueaypsl perucrpanuu. Ho Ha
JIAHHBIH MOMEHT BpeMeHH IH(POBU3AIKS TOCYAapPCTBEHHBIX YYETHO-
PETrUCTPAlMOHHBIX YCIYT B OTHOUICHUH 3€MEJbHBIX YYacTKOB HAXOIHMTCS
Ha JTarne aKTHBHOTO DPa3BHUTHS, YTO B JaJbHEHIIEM MO3BOJHUT ClENIATh
npouecc perucrpanuu O6oiee 3QGEKTHBHBIM M IMPO3PayHBIM JUIS BCEX
YYaCTHUKOB.

Takum 00pazom, H(POBU3AIKS TOCYAAPCTBEHHOTO y4eTa 3eMENIbHBIX
Y4YaCTKOB CIOCOOCTBYET YIYYIICHUIO KadecTBa OOCITY)KHBaHHS TIpakiaaH
U TIPEANpUHAMATENEH, MOBBIIIACT MPO3PAYHOCTh U JOCTYITHOCTh HH(pOpMa-
IIMH, a TAK)KE COKpAIlaeT BPeMsl Ha BBINOJHEHHE aJIMHHUCTPATHBHBIX IPO-

nenyp.
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V]IK 347

INPEMMYUIECTBEHHBIE ITPABA
KAK OCOBbIA BUJ _
I'PA’KJAHCKO-ITPABOBBIX OTHOILIEHUH

Hayunuwtit pyxosooumens: Enugpanyee Anopeii Bhaoucnasosuu
Cmyoenm: Toacmoopoea Ilonuna Cepzeeena

HoBocubupckuii rocy1apcTBEeHHBIN TEXHUYECKUH YHUBEPCHTET

AnHoTanusi. CTaThsl MOCBSIIEHA HCCIEJOBAHUIO MECTa W POJIM MPEUMYIIE-
CTBEHHBIX NIPaB B IPaKJAHCKO-TIPABOBBIX OTHOIIEHUSAX. ABTOP MPUBOIWT MOHSATHE
JAHHOTO BHUJA MpaB, Pa3HOBUIHOCTH. 3HAYMTEIFHOE BHUMAHUE YAEIECHO IIPEUMY-
IIECTBEHHBIM IpaBaM CyOBEKTOB HACJIEACTBEHHOTO IpaBa. BrickazaHa aBTOpCKas
TOYKA 3pEHUS 110 JAHHOMY BOIPOCY, MPEIIPHHATA ONBITKA €€ 000CHOBAHUSI.

KnroueBble cjioBa: TpakIaHCKOE 3aKOHOAATEIHCTBO, TPAXKIAHCKO-IIPAaBOBBIC
OTHOIIIEHHS, MIPEUMYILECTBEHHBIE IPaBa, HACIEAOBAHUE, CyOBEKTUBHOE TPaXKIaH-
CKOE TIPaBo.

IIpuHnun paBeHCTBA YYACTHUKOB T'PAXXJAHCKUX IPABOOTHOILIEHUN
SBJISIETCS OAHUM W3 (PyHIAMEHTAIBHBIX NMPHUHIMIIOB COBPEMEHHOTO TPaxk-
JAHCKOTO MpaBa. DTOT NPUHIMII OAPa3yMEBaeT PaBHOE MOJIOKEHUE ydacT-
HUKOB HMMYILECTBEHHOro 000poTa, TrapaHTHPOBAaHHOE HALMOHAIBHBIM
3aKOHOJATEILCTBOM, M OTCYTCTBHE y JIOOOTO M3 HUX IPEHMYIIECTB HPHU
BBITTOJIHEHUN CBOMX TPAXKAAHCKHX MpaB U o0si3aHHOCTel. [IpuHImn paBeH-
CTBA TaKkKe MPOSBISIETCS B IMOJOKCHWH, YCTaHOBIEHHOM KoHcTuTynmei
P®, o paBenctBe Bcex popm codctBeHHOCTH B Poccun. D10 03Ha4aeT, 4ro
BCE YYACTHHKHM TPaKIAHCKUX MPAaBOOTHOIIEHHH NOJYUHSIIOTCA OOILEMY
HpaBHIy O Crioco0ax MPHOOpETeHNs], OCYIIECTBICHHS U MTPEKPAIIeHHs Ipa-
Ba COOCTBEHHOCTH U APYTHUX BCIUIHLIX IIPpaB, a TAKKEC UX 3allIUTHI.

OnHako B HEKOTOPBIX CIIydasX 3aKOH MO3BOJISAET OTKIOHSATHCS OT MPHH-
LIAIIa PABEHCTBA YYAaCTHUKOB IPa)KIAHCKUX MPaBOOTHOWIEHUH. ['paknan-
CKO€ 3aKOHOJATEIbCTBO MPEAOCTABIISIET ONPEACICHHBIM YYaCTHUKAM 3THX
MPAaBOOTHOIICHNH KCKJIIO3UBHBIEC TIPaBa, YTO JaeT UM 3HAUYUTEIbHOE IOpH-
JYECKOe MPEUMYLIECTBO Mepe JPYTUMH CYObEeKTaMU Tpa)IaHCKOro 000-
pora. DT mpaBa HM3BECTHBI KaK MPEUMYIIECTBEHHBIE. Y CTaHOBIEHO, YTO
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MIPEeNMYIIECTBEHHBIE MpaBa MOTYT BO3HUKATh TOJIBKO B CIIyYasx, MOPSIKE
1 Ha YCJIOBUSX, KOTOPBIE OMPEAENIAIOTCA 3aKOHOM.

Tema MPEUMYIICCTBECHHBIX IIpaB ABJIACTCA NMPEAMETOM aKTUBHBIX JUC-
Kyccuid B 00JIaCTH TpaskAaHCKOTO MpaBa. B HacTosIIee BpeMs He CyILIECTBY-
€T OOIIENPUHATOTO MHEHHS O IOPHIUYECKOH MPUPOJE 3TUX IpPaB, OCHOBA-
HUSX WX BO3HWKHOBEHWS, peai3alii W 3ammre. He cymecTByer Takxke
TEOPETHYECKH OOOCHOBAHHOTO KOMIUIEKCHOTO IMOAXO0Ja K M3yYeHHIO IIpe-
MMYIIECTBEHHBIX TPaB B IPa)kIaHCKOM IpaBe. Pa3nuuus Bo MHEHUSX O Xa-
pakTepe MPEeUMYIIECTBEHHBIX IpaB HAOIIOJAIOTCS HE TOJMBKO B HAYYHOM
cdepe, HO U B MPaKTUKE IPUMEHEHHS MTpaBa.

[IpenmyiiecTBEHHOE TPpa)kIaHCKOE MPAaBO MOXKET CYIIECTBOBATH TOJIBKO
KaK JOTIOJHUTEIHHOE MPaBO K OCHOBHOMY TPaKIAaHCKOMY TPaBy, KOTOPOE
MOXET MMETh BEIHBIN, 00sS3aTeIbCTBEHHBIN, HACICICTBEHHBIH, KOpIopa-
TUBHBI WM UHTEIUIEKTyalbHbId xapakrtep. IloaToMy BblIENIEHHE Takou
KaTeropyuu, KaK ‘“IpeuMYIIEeCTBEHHbIE TPAaBOOTHOIICHHS , KOKETCS HEKOp-
pexTHBIM. Kpome Toro, HET cMbICTa B BHIJIEIICHUN MIPAaBOOTHOIIEHNH, KOTO-
PbI€ BKIIOYAIOT B cebst MPEUMYUICCTBCHHLBIC IIpaBa, TaK KaK 3THU IIPaBOOT-
HOILICHUSI CJIMIIKOM pa3HOOOpa3Hbl, HapylLICHHBIE MNPEUMYIIECTBCHHBIC
MpaBa 3alUIIAIOTCS Pa3IMIHBIMU CIIOCOOAMH, W TIOATOMY HAYUYHBIH aHAIH3
JOJDKEeH OBITh HAIlpaBJIEH HA MPEMMYIIECTBEHHBIE MpaBa M JIOOBIE MPaBO-
OTHOLICHU, KOTOPBIC UX COACPIKAT.

B Hacrosimiee BpeMst CIMCOK MPEUMYIIECTBEHHBIX MIPAaB, 3aKPETUICHHBIX
B TPaXXJIAHCKOM 3aKOHOJIATENIECTBE, TOBOJIBHO MHUPOK. PaccMoTpumM crieru-
(buKy IPEUMyIIIECTBEHHBIX TIPaB Ha MPUMEPE HACIIEACTBEHHOTO MTPaBa.

[IpenmymiecTBeHHBIE TIpaBa, KOTOPHIE HMCTOPUYECKH TMPUMEHSIIOTCS
B HACJIEJICTBEHHOM IIpaBe, MPEIOCTaBISAIOT HACIEIHWKY, HWMEBIIEMY C
HacjeaoaaTeeM OOITyI0 COOCTBEHHOCTh Ha HEACIUMYIO BEIhb, IPEUMYIIe-
CTBEHHOE IIPaBO Ha MOJIy4YEeHHE 3TON BEIIM B CUET €ro HacleJCTBEHHOU J10-
T TpU pazfeNie HacleACTBa. DJTO MpaBO COXpaHSeTCs Mepen APYyTUMHU
HacJIeTHUKaMH, KOTOpPhIE paHee He ObUTM yYacTHUKaMU o01eit CoOCTBEHHO-
CTH, HE3aBUCHUMO OT TOr'0, MCIIOJIB30BaJIM OHU 3Ty BCIIb WA HET.

JJiss KOPPEKTHOTO OCYIISCTBICHHS MPEUMYIIECTBEHHOTO MpaBa Hacle-
JIOBaHUS HEOOXOAMMO BBITOTHEHHE CIEIYIOIINX YCIOBUIL:

¢ Bemp gomkHa OBITH HEAETUMOH (HAIIPUMED, KUIIOE TIOMETIIEHHE);

e Hacrnemonmatenp W HaclIeTHUK-TPETEHAEHT JODKHBI HMETh IIPABO
0011e#t COOCTBEHHOCTH (Kak 0OIIei T0IeBO, TaK U COBMECTHOM );
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e PasMep oM HaclIeTHUKA-TIPETCHACHTa MOXKET OBITh KaK MEHBIIIE,
TaKk U OOJIbIIIE CTOMMOCTH HEIEIMMOMN Belld. Ecanm cTOMMOCTL HEIeITuMOi
BEILM MPEBBIIIAET HACIEICTBEHHYIO JOJI0 HACIEOHHUKA, 3TO YCTPaHAETCA
nepeaayell 3TUM HACJIEAHUKOM JPYTOro UMYyIIECTBAa U3 COCTaBa HACJIEACTBA
WU TIPEJOCTABICHNEM WHOW KOMIICHCAIIMH, BKITIOYAs BEITUIATY COOTBET-
cTByIoMEl neHexxHoit cymmsl (ct. 1170 T'K) [3];

e MOMEHT HaJIM4usl WM OTCYTCTBHS IpaBa OOIIed cOOCTBEHHOCTH Ha
HEJeNUMYIO Bellb B cTaThe 1168 He onmpenensercs. MoXHO IPeNONoXUTh,
YTO UMEETCS B BUAY MOMEHT OTKpBITUS HachencTsa (ct. 1114 I'K).

Tak, NpPeUMyIIECTBEHHOE NPABO SIBJIAETCS CYOBEKTUBHBIM TpaXKIaH-
CKHMM TIPaBOM, OCHOBAaHHBIM Ha 3akoHe. CoaepxaHHUE 3TOro IMpaBa ompeze-
JSI€TCSL Yepe3 TapaHTUPOBAHHYIO 3aKOHOM BO3MOXXHOCTh INPEUMYLIECTBEH-
HOTO TI0 OTHOINICHUIO K APYTHM JIUIAM TIpaBa Ha COBEPIINCHUE DTUM JHIIOM
10 CBOEMY YCMOTPEHUIO CAEIOK.

[IpenmymecTBeHHOE MPaBO BCTPEUYAETCs KaK BEIIHBIX, TaK U B 00s13a-
TENLCTBEHHBIX IPAaBOOTHOMICHMsIX. llpumdemM B  00s3aTelbCTBEHHBIX
MPAaBOOTHOIICHUSAX MPEUMYIIIECTBEHHOE TIPaBO JOJKHO MMOAYUHITHCA
CpakIaHCKO-IIPABOBBIM HOpPMaM, PETYJIUPYIOIIUM [aHHOE OTHOILICHHUE.
HemocpencTBeHHBIM OCHOBaHWEM BO3HUKHOBEHHUS IPEUMYIIIECTBEHHOTO
IpaBa sSBIISETCS 00s13aTeIb,CTBEHHOE IPAaBOOTHOIICHHE[4].

OCHOBBIBasICh Ha BBIIIEU3I0KECHHOM, MOKHO BBIJCIUTH CIEIYIOIINE
KJIFOUEBBIE XaPAKTEPUCTUKH IPEUMYILIECTBEHHBIX MIPaB:

e Ciyuau, OPSIIOK W YCIIOBHUS TIOSBIICHUS MPEHMYIIECTBEHHBIX IIPaB
OTIPEJICICHBI UCKITIOYUTEIBHO 3aKOHOM;

e Ilepemaya mpemMMyIIeCTBEHHBIX MpaB 3amlpelieHa (MPerMyIIecTBeH-
HOE TIPaBO MEPEXOIUT BMECTE C OCHOBHBIMH CyOBEKTHUBHBIMU TPAKTaHCKH-
MH [IpaBaMu, TAKUMHU KaK apeH/1a, COOCTBEHHOCTb U T. 11.);

e OTKa3 OT MPEUMYIIECTBEHHBIX IPaB BO3MOXKEH TOJBKO B CIy4asiX,
pSIMO NPENYCMOTPEHHBIX 3aKOHOM;

e MeToapl 3alIUTHl HAPYIICHHBIX MPEUMYIIECTBEHHBIX IPaB OIpele-
JSIOTCS HETOCPEJCTBEHHO 3aKOHOM, IPUYEeM ISl Pa3lUYHBIX TpaB (IpaB
B paMKaX pa3IMYHBIX MPABOOTHOIICHUH — BEITHBIX, 00S3aTeIIbCTBCHHBIX,
KOPIIOPATHUBHBIX U T. JI.) JIOJDKHEI OBITh Pa3INUHBIE CIIOCOOKI 3aIUTHI;

o [IpeumMyIiecTBEHHBIC MpPaBa OTHOCITCS TOJBKO K JOMOJHUTEIHHBIM
(Tpou3BOIHBIM) TpaBaM, KOTOPBIE CYIIECTBYIOT B paMKaX OCHOBHBIX CyOh-
E€KTUBHBIX TPAXKIAHCKUX TIPaB;
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o IIpenmMyIiecTBeHHBIE MpaBa MPOXOAAT ABe (a3bl: 1) «crsmryio» ¢a3y
(o’kuIaHue) — 10 MOMEHTA HapyIIeHHs [IpaBa U 2) akTHBHYIO a3y, cBI3aH-
HYIO C pealTu3aliieil MpenMyIIeCTBEHHOTO TIPaBa WK €ro 3alUTOM.

Tak, B pe3ynpTare JAaHHOTO UCCIIEIOBAHUS MOXKHO CJIIENIaTh BBIBOJ, YTO
MIPEUMYIIECTBEHHOE MPAaBO UMEET 005A3aTeNbCTBEHHBIH XapaKTep, MOCKOIb-
Ky OHO pealn3yeTcsl B IPaBOOTHOIIEHHUH, COOTBETCTBYIOIIEM BCEM IpPH3HA-
KaM 00s13aTeIbCTBa, BO3HUKIIIEr0 Ha OCHOBaHHMHM 3aKOoHa[5].
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YK 34.096

OTAEJIBHBIE TIPAKTUYECKHE BOITPOCHI
INPABOIIPUMEHEHMA IIPU PEAJIM3ALIUA
KOHIECCHUOHHBIX COTVIAIIEHNU

Hayunwuii pyxkosooumens: Pazovaxkonosa Eezenus Braoumuposna
Cmyoenm: I{vinanosa Hamanvsa Cepzeesna

Cubupcknii ”HCTUTYT ynpaBienns — pumman PAHXul'C

AnHoTanmsi. B crathe paccMaTpuBaeTCs BOIPOC 00 00S3aHHOCTH KOHIIECCHO-
Hepa BKJIIOYATh B KOHIIECCHOHHOE COTJIAlIeHHe OeCcX03siHOe MMYIIECTBO, MPHBO-
JIATCSI BO3MOXKHOCTD JIJIs1 HEOTHO3HAYHOCTh (DOPMYJIUPOBOK OTHOCHTENBHO Iepe/ia-
9m GecX03sIHBIX 00BhEKTOB IpH popMupoBannu yciosuit KC.

KaioueBble c/ioBa: KOHIIECCHOHHOE COTJIalIeHHe, 0eCXO03sIiHOe HUMYILIECTBO,
00BEKTHI KOHIIECCHUH, COOCTBEHHOCTH KOHIIEZICHTA, 00SI3aHHOCTH KOHIIECCHOHEPA.

IIynkramu 5, 6 ct. 51 3akoHa «O KOHUECCHOHHBIX COTJIAIICHUIX)»
NpeAyCMOTPEHa BO3MOXKHOCThb nepenayun KoHiieccmoHepy BBISIBICHHOTO
B T€UEHHUE CPOKa JAEUCTBUS KOHIlecCHOHHOTO cornamenus (manee KC) Gec-
XO3SITHOTO MMYIIECTBA: MCIIONB3YETCS CIOBOCOYETAHUE «Iepenada JIOIyc-
Kaercs. DaKkTUIECKH Mepejada TaKuX 0OBbEKTOB OCTaBIeHA 3aKOHOJATENIEM
Ha YCMOTPEHHE CTOPOH, T. €. SIBIIIETCS MX MPaBOM, a He 00SI3aHHOCTBIO.

[Ipu 3TOM, 3auacTyro, pyKoBOJACTBYACh CT. 421 I'paxkmaHcKoro Koaekca
P® (I'K P®), B texcrax KC, cTOpoHBI mpeaycMaTpuBaIOT B YTBEPIUTEIb-
HOH ¢opMe yke He MPOCTO JOMYCTUMOCTh, HO 00S3aTENbHOCTD MPUHSATHS
KoHneccnonepom 6ecX03siifHOT0 UMYIIIECTBA, YTO MOATBEpKAaeTCs popmy-
JTUPOBKOM cooTBeTcTBYIOMEro myHkTa KC: «mepenada ocymecTBIseTCs».

[Ipumep yciioBUS KOHIIECCHOHHOTO COTJIAIICHUS. «B ciyyae gvlasieHus
6 x00e peanusayuu nacmosuezo Coerauienus 00veKMmMos, He UMEIUUxX coo-
CMBEHHUKA, NPEOHA3HAYEHHBIX Ol OP2AHUZAYUU YeHMPATU308aHHO20 men-
JIOCHAOIICEHUSI HA MEPPUMOPUL MYHUYUNATBHO20 00PA308AHUSA 20POOCKO20
oKkpyea u asiaowuxca wacmoro omuocauuxca k Obvexmy Coenawienus
U UHOMY UMYWecmgy cucmem meniocHabicenus (Oanee — 6ecxossiHoe
umywgecmeo) nepeoaua Konyeoenmom Konyeccuonepy npas enadenus
U (Unu) noawb308aHUs MAKUMU OECXO3UHbIMU 00beKmamu, npuodbpemae-
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Mulmu 8 cobcmeennocms Konyedenma 6 nopsoxe, npedycmompeHHOM
I'pasxcoanckum xodexcom PD, ocywecmenaemcesa Oe3 nposedenus mopeos
nymém uzmenenuss ycinogutl Hacmosujeeo CoenauieHusi ¢ cobnodeHuem
mpebo8aHull 0 8HeCeHUU UMEHEHUT 8 KOHYECCUOHHbIE CO2IAUEHUs, npedy-
cMompeHHbie 3aKOH00amenbcmeom PD...»

Takum oOpazom, mpHu COOTIOACHUH BCEX MPEAYCMOTPEHHBIX 3aKOHOM
o KC u menocpencrserno KC TpebGoBaHMi K BRIIBIEHHOMY OeCX03SiTHOMY
MMYIIECTBY, UMeHHO B pamkax KC OOmecTBo 0053aHO €ro MPHHATS.

[Ipu nmepenave Takoro nMymiecTBa B pamkax 3axmoueHHoro KC, HeoO-
XOJUMO YUUTBIBaTh, B TOM YHCIIE, CIEAYIOIIee:

1. PaccmarpuBaemoe k mepenade mo 3akmodeHHoMy KC OecxossiiHoe
MMYIIECTBO JTOJKHO OBITh BBISIBICHO B TEUEHUE CPOKA pPeai3aliy KOHIIEC-
CHOHHOTO cornamenus. Eciim maHHbie 00BEKTH BBISBIEHBI 0 3aKITIOYCHUS
KC (manmpumep, yxe COCTaBJIE€H akT O BEHISBICHHH OECXO3HHOTO O00BEKTa
i 00BeKTHl yxKe Obutn mepenansl o akty Konreccnonepy, nmubo BKIHO-
YEeHBI B CXEMY TEIUIOCHAOKEHHS U T. [I.), TO OHU HE MOANAAAI0T MOJ Pery-
aupoBanue 1. 5 c1. 51 3akona o KC u cOOTBETCTBYIOIIUM MMyHKTOM CaMo-
ro KC. C yderoM BBIIIEHU3IOKEHHOTO, KAXABIA W3  MpejiaracMbIX
K BKIIOUeHUI0O B 00hekT KC 0Oecxo3siHBIl 00BEKT HEOOXOAMMO IPOBE-
pUTH, COOTBETCTBYET JIM OH TPeOOBAaHWIO O BBISIBICHHH O€CXO3SHHOTO
MMYIIECTBa B TEYCHHE CPOKa pean3al[ii KOHIIECCHOHHOTO COTJIAIIeHUS,
T. €. 0 €ro BBIABIEHUH noche 3akmouenus KC.

2. becxo3sitHble OOBEKTHl JOJKHBI OBITh NMPUOOPETEHBI B COOCTBEH-
HocTh KoHIleneHTa B mopsake, NpeayCMOTPEHHOM [ pakJaHCKUM KOJIEKCOM
Poccwmiickoit ®@eneparmu (uT0 cienyer u3 (HOPMYyIHPOBKH «OOBEKTaMHU,
nproOpeTaeMbIMH B COOCTBEHHOCTh KOHIleZ€HTa B MOPSAKE, MPETyCMOT-
peanoM I'paxkmaHckuMm koaekcoMm Poccuiickoit deneparumn»). B cooTser-
ctBuH co cT. 225 'K P® obparutbes B cya ¢ TpebOBaHHEM O MPU3HAHHUH
MpaBa MYHHUIIUNAIHLHOW COOCTBEHHOCTH Ha OECXO3iHHYI Belllb OpraH,
YHOJTHOMOYEHHBIH YIPABIATh MYHHUIIMIIAIBHBIM HMYIIECTBOM, MOXET IO
HCTEYECHUH TPEX MECSIIEB CO AHS MOCTAHOBKH HA Y4eT JTUHEHHOTO O0BbEeKTa.

HeoOxogmmocTs peructpamuu mpaBa codctBeHHOCTH KoHnenenra Ha
Oecxo3sitHbIe 00BEKTHI 0 X nepenadn KoHieccnoHepy MOATBEPKIAETCS
CIIE Ty FOIIIHM:

Oo0bektamu KC MoXkeT OBITh TOJIBKO HMYIIECTBO, IMPUHAICKAIICE
Konuenenry.
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Cormacho 11. 1 cT. 3 3akoHa «O KOHIIECCHOHHBIX COTJIANICHHUAX» (3aK0H
0 KC) 00beKTOM KOHIIECCHOHHOTO COTJIALIICHHS SBJISICTCS UMYIIECTBO, Mpa-
BO COOCTBEHHOCTHM Ha KOTOPOE TMPHHAUICKHUT WIM OyAeT MpUHAIIeKaTh
Ipyroii ctopoHe (koHueaeHty). [Ipu atom, Bo BTopoM cirydae («OyneT mpu-
HaJJIe)KaTh JPYroll CTOPOHE») UMEIOTCS BBUAY OOBEKTHI, co3maHHbie KoH-
[IECCHOHEPOM, HYTO CJEIyeT W3 COJEepXKaHWs yKa3aHHOTO ITyHKTa CT. 3:
«[1o KOHLIECCHOHHOMY COTJIAIIEHHIO OJJHAa CTOPOHA (KOHILIECCHOHEP) 00s3y-
€TCsI 3a CBOHM CYeT co3JaTh U (MIIN) PEKOHCTPYUPOBATH ONPENCICHHOE ATHM
COTJIAllIEeHWEeM HUMYIIECTBO (HEABM)KMMOE HMYIIECTBO WM HEABIKAMOE
HMYIIECTBO U ABUKUMOE UMYIIECTBO,...».

C 3asBIICHHEM O MPUHATHN HA YUET OCCXO3SMHBIX JIMHEHHBIX O0BEKTOB,
C 3asBJIGHUEM B CyJ ¢ TpeOOBaHHEM O TPU3HAHUU TpaBa COOCTBEHHOCTH Ha
HUX, HapsAAy C OpraHaMH MECTHOTO CaMOYIIPaBIIEHHS, BIPAaBE OOPAaTUTHCS
JuIa, 00sI3aHHBIE B COOTBETCTBHH C 3aKOHOM OCYIIECTBIISTH IKCILTYaTaIHI0
TaKAX JIMHEHHBIX 00BEKTOB. COOTBETCTBEHHO, BBISBICHHE OECXO3SHHBIX
CeTel He 03HAYaeT, YTO aBTOMATHYECKH JaHHBIE OOBEKTHI OYIyT MYHHUIIH-
NaJILHOH COOCTBEHHOCTBIO, T.K. BO3MOXKHBI MPABOMPHUTS3aHUS Ha HUX Tpe-
THUX JIULI.

[Ipu GykBanbHOM TOJNKOBAaHWHU YacTH 5 ctarthbu 51 3akoHa O KOHIIECCH-
OHHBIX COTJIALIEHUAX YCMAaTPHUBAETCSs, YTO JOIyCKaeTcs Iepejradya KOHIle-
JIEHTOM KOHIIECCHOHepYy 0e3 MPOBEIeHHS TOPTOB IyTeM H3MEHEHHS YCJO-
BHUH JEHCTBYIOIIET0 KOHIIECCHOHHOTO COTJIAIIEHUS MpaB BilaJeHUsI U (MIN)
MOJIb30BaHUsl 0ECXO03SHHBIMU OOBEKTAMH TEIIOCHAOXKEHUS, IEHTPAIN30-
BaHHBIMH CHCTEMaMH TOPAYETO BOJOCHAOKEHHS, XOJOJHOTO BOJOCHAOXKe-
HUS U (MJIM) BOIOOTBEACHHUS, OTACIbHBIMU OOBEKTAMU TAKUX CHUCTEM, SIB-
JISIOIIMXCS 9acThI0 OTHOCAIUXCSA K 00BEKTY KOHIIECCHOHHOTO COTJIAIIEHHS
CHCTEM TEIUTOCHAOKEHHSI, CHCTEM BOJAOCHAOKEHHS U (VJIN) BOIOOTBEICHUS
IIPH OJTHOBPEMEHHOM COOJIOJICHUU TPEeOOBaHUM, yCTAHOBIICHHBIX ITaHHOMN
HOPMOi, B TOM 4YHcJe: Oecx03siiHbIe OOBEKTHl BBIABIECHBI B TEUEHHE CPOKA
peain3alnyy KOHIIECCHOHHOTO COTJIAIlIEHUs M NPHOOpeTeHbl B COOCTBEH-
HOCTH KOHIIEJICHTa B TIOPAIKE, IPEIyCMOTPEHHOM [ payKIaHCKUM KOJIEKCOM
Poccuiickoii @enepanuu.

Takum 00pa3oM, U3 MPUBEICHHOTO aHAM3a MPEICTABISETCS, YTO KOH-
LIECCHOHEDP 00sI3aH BKJIIOYATh B KOHIIECCHOHHOE COTJalleHHe 0eCX03sifHoe
UMYIIECTBO, TPHU COONIOJICHUH BCEX MNPEeayCMOTpeHHBIX 3akoHoM o KC
n HerocpeactBeHHO KC TpeOoBaHMiA K BBIIBICHHOMY OECXO3SHHOMY UMY-
IECTBY
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MMPOTUBOJENCTBUE KOPPYIIIIUH
B BY3AX CUBUPHU

Hayunwtit pykosooumenv: Mameeeeé Hnvsa Bukmopoesuu
Cmyoenm: Yépnasa /lapvesa Cepzeeena

HoBocubupckuii rocy1apcTBEHHBI YHUBEPCUTET
9KOHOMUKH U YIIPABICHUS

AHHOTanusl. B craThe paccmaTpuBaeTcs BOIPOC O CTATyCE MpenojaBaTerneu
KaK CyOBEKTOB NpPECTYIUICHUI KOPPYMUIMOHHOH HampasieHHOCTH. OTMEUEHBI Cy-
IIECTBYIOIIME NPOOJIEMbl HEOJJHO3HAYHOCTH KBaJH(DUKAIMK JIeSTHUHN TperojaBare-
Jie B KayecTBE CYOBEKTOB JOJDKHOCTHBIX MpecTyIUieHWi. CHcTeMaTH3HPOBaHEI
MOJXO/BI CYJOB OOIIel IOPHCAUKIINKY K OCHOBAaHHUSIM HNpHUBJICUCHUS IpernojaBare-
JIell K OTBETCTBEHHOCTH 3a JOJKHOCTHBIE MpecTyIieHus. [IpuBeeHs! NpuroBopsl,
BBIHECCHHBIE B OTHOIICHUH IperojiaBaTeied BhICIINX y4eOHbIX 3aBeneHuit Cuou-
py, B eprox ¢ 2022 no 2024 rr. CaenaH BBIBOA O PETHOHAIBHOM YPOBHE KOPPYII-
LIMM B BBICIIHNX Y9EOHBIX 3aBeleHHUAX Ha mpumepe HoBocubupckoi obmact.
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KnroueBsble ciioBa: Koppymnuus, penoiaBareib, JOJDKHOCTHOE JIUIO, YTOJIOB-
Has OTBETCTBCHHOCTb, aHTUKOPPYIIIHUOHHBIC CTaHAapPThI.

Ha ceropnamHuii 1eHp OCTATOYHO OCTPO CTOUT BOMNPOC O KOPPYILH-
OHHBIX TIPECTYIUICHHUSAX, COBEPIIAEMBIX B BBHICIINX Y4YEOHBIX 3aBEICHUSX.
B wactHocTH, Tonsk0 B HoBocuGupcke B 2023—2024 rr. paccMaTpHUBaIUCh
U 10 Ceil AeHb pacCMaTPUBAIOTCS J1eNa, BO30YKICHHBIE B OTHOLICHUH TIpe-
nogaBaTened HoBocuOMPCKOro rocy1apcTBEHHO0 MEIUIIMHCKOTO YHUBEP-
cureta (HTMVY) u Cubupckoro rocyaapcTBEHHOrO yHHMBEpCUTETa IMyTei
coobmenus (CI'VIIC). YkazaHHBIE «3HAKOBBIE» pa3OHpaTeIbCTBA CTOWT
paciieHHBaTh HE TOJBKO KaK TPEBOXKHBINM 3BOHOK 11t HoBocuOupckon 00-
JacTH, HO M TIOBOJ JUIA IOCTAaHOBKH BOMpoca 00 YpOBHE MPOTHBOACHCTBUS
KOppYNIIMY Ha YPOBHE IENIOT0 perrnoHa. 1103ToMy 1enb HacTOSAIIEero uccie-
JIOBAaHUS — BBISBICHHE CYLUIHOCTH KOPPYNLHUH NPUMEHUTENBHO K BBICIIUM
y4eOHBIM 3aBEJCHHUAM W OIpeNeleHNe YPOBHS aHTUKOPPYIIIMOHHON ITOIH-
THUKH, TPOBOJMMOM B JaHHBIX YUPEKICHHUAX, HA TeppuTopur CHOupH.

®denepanpHblii 3ak0H «O0 00pazoBaHMU B poccuiickoil Denepanuin
ot 29 nexabps 2012 r. Ne 273-03 (1. 21 cT. 2) Mo3BOIAET IPUIHUCITHUTH TIpe-
rmojiaBaTeNiell K 4HCy menarorndeckux pa0botHukos [3]. Tlonoxenue naH-
HBIX JUI] KOHKpeTu3upyetcs IlocranoBnenuem IlpaButenberBa ot 21 des-
pans 2022 r. Ne 225 kak JO/DKHOCTH IEJaroru4ecKux pPaOOTHUKOB,
OTHECEHHBIX K MPO(ECcCCOPCKO-NPENOoaaBaTeIbCKOMY COCTaBy B OpraHM3a-
LUAX, OCYIIECTBIIIOMUX 00Pa30BaTENbHYIO AEATENFHOCTD M0 peau3aliui
00pa3oBaTeNbHBIX MPOTrPaMM BBICIIETO OOpPa30BaHUSI U JIOTOTHHUTENBHBIX
podeCCHOHATBLHBIX TTporpaMm [1].

OpHako MoJIOKEeHHe MpenoaaBaTels Kak CyObeKTa MOJDKHOCTHBIX Ipe-
CTYIUICHHH, B OTIIMYME OT OOYYAOIIUXCS U MHBIX JIOJDKHOCTHBIX il BY3a,
He cronb oueBuAHO. Koucturyrmonusi Cyn PO, Bepxouwii Cyn PO
U CyIbl OOIIEeH FOPUCIUKINH MPU3HAIOT MPEToAaBaTelsl CyObEeKTOM J0JIK-
HOCTHBIX MNPECTYIUIEHUH, HO ¢ Y4YETOM ompenenéHHbIX ycioBui [9]. Bo-
MIEPBBIX, KPOME YCTaHOBJIEHHS (haKTa BBITOJHEHH MpernoaaBareiaeM (yHK-
LUH JOJDKHOCTHOTO JIMLA, BAaXKHO TaKKE MOHUMATh COJAEpPIKAHHUE JAHHBIX
(hyHKIUiA. Bo-BTOPBEIX, TIpM BMEHEHHH NPENOaBaTENI0 COCTABOB JIOJIK-
HOCTHBIX TNPECTYIUIEHUIH He IMOCIEAHIOI POJb UTPAaeT OCHOBaHHE BO3HUK-
HOBEHHS y JIMIAa JTAHHBIX ITOJIHOMOYHHA W WX Hajjexariee oQopMIIeHHE
B COOTBETCTBUH C YCTAaHOBJICHHBIM BHYTPEHHHMH JOKYMEHTaMH YUpeKie-
HUS TOPSIAKOM.
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Hcxons u3 conepxaniuxcs B mi. 6, 35 IloctanoBnenus Ilnenyma omnpe-
JIEJICHUS] TIOHSTHUS «HE3aKOHHBIE JIEHCTBUS» W MpeAaMeTa CIIyKeOHOro
mojjora (B TaHHOM ciy4yae O(QUIIMANTBHBIME JTOKYMEHTAMH CUHTAIOTCS Be-
JIOMOCTB JIJISl TIPOCTABIICHUS OIIEHOK W 3a4€THAas KHUKKA), MOKHO CMOJICITH-
pOBaTh JBE CUTyallUU: MpernojaBaTeilb NPOBEN 9K3aMEH, BHICTABUI B BENO-
MOCTb OLIEHKY CTYJIEHTY, IPUHSB OT HETO BO3HArpaXkJICHUE; NPEIOAABATEND
BBICTABUJI OIEHKY B BEIOMOCTH CTYACHTY C MPUHSATHEM OT HETrO BO3Ha-
TpaKIeHusA, HO 0e3 (pakTHIeCKOTo MpoBeacHHs 3Kk3aMmeHa [4]. B mepBom
ciydae JuIly HeoOxomumMo BMEeHHTH 4. 1 c1. 290 YK P®, a Bo BTOpOM, —
4.3 ¢1.290 n u. 1 cT. 292 YK PO.

Ecnu mpenogaBarens, UMesl HENbI0 NOXUTUTh JEHEKHBIE CPEJICTBA CTY-
JICHTOB ¥ OOpaTUTh MX B CBOIO IOJIb3Y, BBOJUT CTYJCHTOB B 320y XK/ICHUE,
JaBasg UM JIO)KHBIE HAJEXKAbl O IPUHSITUM PEUICHUI C IOPUANYECKH 3HAYU-
MBIMH TIOCJICJICTBUSIMHA B HUX IIOJIB3Y, TIOIYYaeT OT HUX B3SITKY, TO HAJHUIIO
MMEHHO TOoNy4YeHre B3ATKA. He mMeer 3HaueHue /Ui KBaIu(UKAIMA HalU-
YUE peajJbHOM BO3MOKHOCTH IOJb30BATHCSA U PaCIOPsHKATHCS YKa3aHHBIMU
CPEICTBaMH I10 CBOEMY YCMOTPEHHUIO.

[Mpu xBanudukanyu ASHCTBUI MperoaaBaTes, YrPOKaIoIIero nmpruMe-
HEHHEM CaHKITMH K CTYACHTY 3a HECYIIECTBYIONTUE HApYIICHUS U Ipeia-
TalolIer0 «CTIAJNTh) CUTYalMI0 MyTEM IMPENOCTaBICHUS €My JEHEXKHOTO
BO3HATrPaXXIEHUS CIIeIyeT YUUTHIBATh HATMINE (PAKTHIECKON BO3MOXKHOCTH
OCYIIECTBJICHHUS OJDKHOCTHBIM JUIIOM TEX JACUCTBHUI, KOTOPHIMU OHO
yrpoxaet. Eciu y J0IKHOCTHOTO JIHIla TaHHOW BO3MOXHOCTH HE OBLIO, TO
BMeHseTCs MoteHHndIecTBO [10].

AHanu3upysi paCCMOTPEHHBIC BBIIIE KOPPYIIIMOHHBIC JCSHHUS U 00pa-
masi BHUMaHWe Ha COOBITHS MOCIETHUX IBYX JIET, CAMBIM «ITOITYJISIPHBIM
MIPECTYIUICHUEM, COBEpIIaeMbIM ¢ (Qurypantamu-npenonaparensmMu B Cu-
Oupwu, ABJISAETCS MONydeHHe B3ATKU. [IpuMepsl ToMy Clieyrolue: IpuroBop
o peny lllumkanoBoil ANEBTHHEI BiaauMUpOBHBEI — MPETOaBaTEIHLHUITEI
HI'MY ot 08.02.2024 (4. 1 ct. 291.2 m 4. 1 ct1. 292 YK PO®), mpurosop 1o
neny CamconoBoil Enensl HukonaeBHbl — npenogaBaTensHunsl HIMY ot
24.11.2023 (4. 3 c1. 290 m 4. 1 ct. 292 YK PO®), npurosop mno aery KpacoBa
Anmpes IOpweBnua — mnpemoapaBatens CI'YIICa or 29.01.2024 (u. 1
cT. 291.2 YK PO, 8 smuzonos 4. 3 ct. 291 YK P®, 4 snusona m.«o» 4. 4
cT. 291 YK P®), mpurosop no neny MypomieBoir Annnsl KoHCTaHTHHOB-
HBI — mpenomaBarteabHUIBI Ky3I'TY ot 19.12.2022 (20 smu3omoB 4. 3
cT. 290 YK P®) u 1. 11 [5-8].
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BozHukaer Bompoc 0 CymIeCTBOBaHWW M NMPHUMEHEHWH aHTUKOPPYIIIH-
OHHBIX CTaHJAPTOB MOBEJEHMS IMEAArorH4YecKUX paboTHUKOB. Panee yrio-
MSHYTHIH (hemepanbHbIil 3aK0H «O0 obOpa3oBanuu B PD» comepKUT JIUIIH
MIOHATHE «KOH(IUKT MHTEPECOB» W IOJIOKEHHUS 10 €r0 YPeryJIupOoBaHHIO.
Haxonsamuecs B [locranoBnenuu IlpaBurensctBa Poccuiickoit @enepannu
Ne 568 aHTHKOppYNIIMOHHBIE OOS3aHHOCTH, 3alPEThl W OTPAaHUYCHUS Ha
PaOOTHHUKOB, BBITIOJIHSIONIUX YIpaBJIeHYCCKHEe (YHKIMM B By3€, Kak ¥ Ha
WHBIX PaOOTHUKOB, €IWHBIE aHTUKOPPYIIIMOHHBIE CTAaHAAPTHI MOBEIEHHUS,
YCTaHOBJIEHHBIE JAHHBIM ITOCTAHOBJIEHHWEM, HE PACIIPOCTpaHstoTcs [2].

Ha ocHoBaHuM mpoBeAEHHOTO UCCIEAOBAHUA MOXKHO CIETIaTh CIEIy-
Iomre BBIBOABI. B HacTosmiee Bpems B BBICIIMX Y4YeOHBIX 3aBEIEHUSIX
Cubupu oTMedaeTcsl 10CTaTOYHO BHICOKUH YPOBEHb KOPPYIIIMH, IIIHIICH-
TPOM KOTOPOH Ha CErONHSIUHMH JeHb sBisercs r. HoBocuOupck. Taroke
aHanu3 mociieqaux HoBocTel n3 CMU 1 MMEIOIMUXCST TPUTOBOPOB MTOKA3aI,
4T0 CyOBEKTaMH KOPPYHIIMOHHBIX MPECTYIUICHUH B OOJBIIMHCTBE CIy4acs
SIBIITIOTCS TIPETIOZABATeNN, TP 4YeM TpUBJIEKaeMble K yTOJIOBHON OTBET-
CTBEHHOCTH 32 MPECTYIUICHHUSI, IPeayCMOTpeHHbIe cT.cT. 290-292 YK PO.
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VIIK 342.7

MOHSATHUE KYJbTYPHOM )KU3HU
N EE KOHCTUTYHUMOHHOE COAEP KAHUE

Hayunwtit pyxosooumens: Maxapueea Eezenus Bnaoumupoena
Cmyoenm: Illanosanenko Anexcanopa Cepzeeena

Cubupckuii HHCTUTYT ynpasiieHus — ¢punan Poccuiickoit akageMun
HapOIHOTO XO3SHUCTBA M TOCYIapCTBEHHOM CITyKOBI
npu IIpesunente Poccuiickoit denepanuu

AnHoTtauus. [TpaBo Ha y4yacTue B KyJIbTYpPHOH JKU3HHU TapaHTUPYETCS KaXKIO-
My yenoBeky. CBoOOJa TBOpUECTBa, NOCTYH K KyJIbTYpHBIM Oaram sIBJIseTCS O[I-
HUM W3 BaXHEHIIMX (aKTOPOB ISl pa3BUTHSI COBPEMEHHOI0 oOInecTBa. Peann3y-
IOTCA HOBBIC BCGpOCCHﬁCKHe IporpaMMbl, HaIIPaBJICHHLIC Ha MPHUBJICYCHUC
K KyJIbTYPHOH HM3HU, IPOBOASTCS MEPOIPUATHS II0 COXPAHEHUIO TPaJULIUOHHON
HapOAHOM KyJIbTYpBI, B CBSI3H, C YEM Pa3BUBACTCA CEIbCKUN TYpHU3M — OTHOCHUTENb-
HO HOBO€ HAaIpaBlieHHE, CBA3aHHOE C IOCELICHHEM OINpPENENIeHHOW MECTHOCTH,
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LIETBI0 KOTOPOTO SIBIAETCS MOCEIICHNE MEepPONPHUATHSA. TOYHOTO ONpeneNeHus mo-
HATUSL «KyJIbTypHas J>KU3Hb» 3aKOHOAATENTHLHO HE YCTAaHOBIEHO, MOCKOJIbKY HET
€IMHOTO TI0JX0/Ia K €ro MOHUMAaHHI0, ()OPMBI YUaCTHsI U BUIBI TBOPYECCTBA, HA KO-
TOpBIC PACIPOCTPaHAETCS CBOOOIA MX MPOSBICHHUS MHOTr0oOpa3Hel. B Konctuty-
uuu Poccuiickoit denepanyiu 3aKperieHo MpaBo Ha y4acTUe B KYJIbTYPHOM JKU3HH,
€ro cojepkaHue KOHKPETH3HPYETCS B IpaBaX W CBOOOJAX 4YEIOBEKa, HApPOJIOB
Y WHBIX 3THUYECKHX OOIITHOCTEH, CONEepKAIIUXCs B HOPMATHBHO-TIPABOBBIX aKTaX
B cepe KyIbTypHL.

KiroueBble ci1oBa: KynbTypa, CB00OIa TBOPUECTBA, KYJIBTYypHAs KU3HbB, IpaBa
u cB0OOIBI uenoBeka, Koncturynus Poccuiickoit deneparmu.

[loBBIlIEHNE 3HAYMMOCTH KYyJBTYphl B Pa3BUTHU W caMoOpeaTu3aluu
rpaXxJaH TPUBEIO K HAEE COXpaHEHHWS HaIMOHAJHHOW CaMOOBITHOCTH
HaponoB. McrounnkamMu uH(GOpPMAaLWH, TO3BOJISIONIMMHU MOMYYUTh 3HAHUS
O MPOLUIOM, ABJIAIOTCS YUPEXKACHHUS KyIbTYPBl, KOTOPBIE OCYIIECTBISIOT
BBICTABOYHYIO, KyJIbTYpPHO-AOCYTOBYIO, a TaKKe OMOIHOTEUHYIO NesTelb-
HOCTB.

B nensx coxpaHeHHs HEMaTepUAIBHOIO KyJbTypHOro Hacieaus Joma
HApOJHOTO TBOPYECTBA NPOBOASIT HAPOAHBIE TpPa3AHUKH, (ECTUBANIU
HapoaHoro TBopuecTsa [1.4]. KomudecTBO TypHCTOB, JKEIAIOMUX OCETUTD
MEpOMPHUATHS B PErHMOHaX, YBEIHMYMBAETCS, JOJS COOBITHIHOTO TypH3Ma
B TypUCTCKOH OTpAciy pacTeT.

TenneHIMN B COBPEMEHHOM OOIIECTBE SBIAIOTCS] CPEACTBOM (OPMUPO-
BaHUs HOBBIX ()OPM yHacTHs TpaXIaH B KyJIBTYPHOH cpele, K IpuMmepy,
Bcepoccuiickas nporpamma «lIIyImkuHcKas kapTa» — MPOEKT, IO3BOJISIOIIHUN
rpaxkJaHaM OT YeTBIPHAJATH 0 ABaALATH JIBYX JIeT, OECIIaTHO MOCeNaTh
YUPEXIEHUS KYIbTYPHI.

Ha ocHoBe aHanuza 3akoHojaTenbcTBa Poccuiickoin dDeneparuu
0 KyJnbType, TEPMHH «KYJIbTYpHas >KM3Hb» CIEAYyEeT IMOHMMAaTh, KaK COBO-
KYITHOCTb BCEX MPOSIBICHUI 4YENOBEKa, HApOJOB M HHBIX 3THUYECKUX
OOIIHOCTEMH, LENbI0 KOTOPHIX SIBISIETCS CAMOBBIpaKEHHE, TYXOBHOE, ICTe-
THUYECKOE, HHTEIUICKTyallbHOE pa3BUTHE, IPHHUMAIOIIEE Pa3InIHbIe HOPMBI
y4acTHsl.

Kynprypa sgBnseTcss >neMEHTOM KOHCTUTYLIMOHHBIX JIyXOBHO-HpPaBCT-
BeHHbIX LeHHocTed. Koncturyuus Poccuiickoit denepanuu rapaHTupyet
cB00OOIy TBOPYECTBA M MPEAOCTABIIAET KAKIOMY IIPABO HA y4acTHE B KyJIb-
TypHOH XH3HH [44]. 3aKOHOZATENBHO HE 3aKpelsieH NEepedYeHb TeX HeH-
CTBHH, KOTOpPBIE OTHOCITCA K TaKOMy ydacTHio. «OCHOBBI 3aKOHOAATEh-
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ctBa Poccuiickoil denepanuu o KyJabType» — JOKYMEHT, SBISIOIIMICS mpa-
BOBOI 0a30i1 coxpaHeHHs U Pa3BUTHA KyJIbTYpbl B Poccuu, KOHKpETU3UPYET
mmpaBa U CBOOOABI B 00macTu KynabTypbl. Co3maBaTh OpraHW3alliu, OOIIe-
CTBEHHBIC O0BHEIMHECHMUSI, 3aHUMATHCSI BCEMU BHIIAMU TBOPUYECKOU JESATEITh-
HOCTH, OCHOBBIBAsICh HA UHTEPECHI U JIMYHBIE CIOCOOHOCTH, KaK Ha mpodec-
CHOHAJIGHOHM, Tak M Ha JIOOMTEIBCKOM OCHOBE BIIPAaBE KAXKIBIA UYEIIOBEK,
KEJAOIIUN MPUOOIIUTHCS K KyJIbTYPHOH KHU3HU.

[lonsiTvie KynmbTYpHOH >KM3HH OQUIIMAIEHO HE 3aKpEeIUIeHO, 3TO 00y-
CJIOBJIEHO MHOTOTPAaHHOCTBIO BHJIOB NEATCIHLHOCTH, OTHOCSIIHMXCS K DTOU
cdepe. Peanmuzanus BO3MOXKHOCTEH MPUOOIIEHUS K KYJIBType ISl KaKI0ro
YelloBeKa He OrpaHN4HMBaeTcs B (popMax ydacTusi, MO3TOMY KOHKPETHU3HUPO-
BaTh IEPEYCHb JEHCTBHUM, ONPENENSIOIIUX ydacTHe B cdepe KyIbTypbl
3aTpyAHUTEIBHO.
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WCIIOJIb30BAHUE DJIEKTPOHHOM IMMOANIACH
B I'PA’KIAHCKOM OBOPOTE

Hayunuwtit pykosooumens: Enugpanyee Anopeii Bhaoucnasosuu
Cmyoenm: Illesnaxoea Bukmopua Anekceesna

HoBocubupckuii rocyjapcTBEHHBIH TEXHUUECKUN YHUBEPCUTET

AHHoTanms. B cratbe uccrnemyeTcs UCNONB30BaHHUE 3JIEKTPOHHOW MOANHCH
B TPaKIAHCKO-IIPABOBBIX OTHOLICHUSX. AHAJIM3UPYIOT BO3MOXKHBIE MPUMEPHI He-
TIPaBOMEPHBIX JEHCTBHI IPH MCHOIBb30BAaHNUH SIEKTPOHHON TOAIUCH MIPU KOTOPBIX
CyOBEKTHI TPaKAAHCKHUX MTPABOOTHOLICHUH MOTYT CTONKHYThCs. ClenaHbl BBIBOJIBI
O TOM, YTO 3JIEKTPOHHAsI MOJINCH MOXKET HCIIOIBb30BAThCS B PA3HbIX BHAAX TPaxk-
JAHCKUX MPaBOOTHOIIEHNH. [IepCeKTUBHBIMHU AT PACIINPEHHS €€ UCTIONb30BAHMS
SIBIISIFOTCSL IOTOBOPHBIE, BEIIHBIE U KOPIOPATUBHBIE OTHOIIEHMS. BBISBICHBI Tpak-
THYECKHE CUTYyallld, CBHETEILCTBYIOIINE O HEJOCTaTKaxX MpOIEAyphl MOIYUYECHHUS
U MCIIOJIb30BaHUS AJIEKTPOHHO MOAMUCH.

KnioueBble cjioBa: 3JI€KTpOHHAS TOAINCH, HIIEKTPOHHBIN TOKYMEHT, HH(OP-
Malus, CIEIKH, JOKYMEHTHI.

HNupopmaimoHHoe OOINECTBO MPEAOCTaBHIIA HOBEHIIUE TEXHOJOTUU
oOJieryaroimuii HaM XH3HH K TPUMEPY, KaK 3aKIOYeHUE CAETOK, CTaJo
OOBIYHOM Ha)KaTHEM KHOIKH. JTO CTaJI0 OOLIEJOCTYTHBIM 1 OBICTPHIM CIIO-
cO0OM 3aKIIOYEHHUE CIIENOK, HO MaJo KTO 3HAET B KAKUX B KaKUX TPaKIaH-
CKHX IIPABOOTHOIICHUAX DJICKTPOHHBIC IMOANHNCU HUCIOJBL3YIOTCA, IIO3TOMY
XOTeJIOCh OBl 3aTPOHYThH 3Ty TEMY B 3TOW cTaTthe M Ooliee MOAPOOHO pa3o-
OpathCcs ¢ Hell.

B cratee 2 ®enepampHoro 3akoHa «OO0 DJIEKTPOHHOW ITOATHCHY» 3a-
KPEIUICHO TOHSTHE «3JIEKTPOHHAS MOIMHUCH». «DJICKTPOHHAS TOJANUCH —
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rH(popMaIus B 3JIEKTPOHHOH (hopMe, KOTopas MPUCOeIUHEHa K IPYroi WH-
(dopMari B ANEKTPOHHON (opme (TMoAmuchBaeMON WHGOpPMAINH) WIH
WHBIM 00pa3oM CBsi3aHa C Takod WH(OpManued ¥ KOTopas HCIIOJIb3YeTCs
JUTSL OTIPEISIICHIS JTUIIa, TIoANHChIBatomero nHpopmanuo»|1]. Takum obpa-
30M, JIEKTPOHHBIA JOKYMEHT MOJIY4YaeT IOPUIUYECKYIO CHIIY TOJBKO MOCIHE
TIOATHMCAHMS €T0 MOMAIMUCHI0, U, COOTBETCTBEHHO, TOJIHKO TAKOW JOKYMEHT
MOXET BBICTYyIaTh B KaYECTBE MOJTBEPKACHUSI COBEPIICHUS CIEIKU Mepea
MIPOBEPSIIOIIMMH TOCYIAPCTBEHHBIMH OpPTaHAMH, a TaKXKE SBJISETCS JOKa3a-
TENbCTBOM B cyge. B m. 4 ct. 11 149-®03 «O6 undopmarum, nHGopMAaIu-
OHHBIX TEXHOJOTHSAX W O 3aluTe WHOOPMAITMN» €CTh YKa3aHWe Ha CIICTy-
omee: «B memsx 3akIioyeHus TpakIaHCKO-IIPABOBBIX JTOTOBOPOB WU
0oOpMIICHUSI UHBIX MTPABOOTHOIICHUN, B KOTOPHIX YYaCTBYIOT JIMIIA, OOMe-
HUBAIOIIMECS JIEKTPOHHBIMU COOOIICHHUSIMHA, OOMEH AJIEKTPOHHBIMH COO00-
MIEHUSMHU, KKI0€ M3 KOTOPHIX IMOIMHCAHO DJICKTPOHHON MOMANUCHIO HIIH
VWHBIM aHAJIOTOM COOCTBEHHOPYYHOW TOIMHCU OTIPABHUTEIS TAKOTO COO00-
IIEHUS, B TIOPSAKE, YCTAaHOBJICHHOM (elepaIbHBIMH 3aKOHAMU, WHBIMH
HOPMAaTHUBHBIMHU MPABOBBIMU aKTaMH HIIM COTJANIEHUEM CTOPOH, paccMar-
puBaeTcs Kak oOMeH JOKyMeHTaMu»[2]. B 3Toil cBsi3m HEOOXOAMMO pac-
CMOTPETH AIEKTPOHHYIO MOJMUCH KaK HEOTHEMJIEMBIA PEKBU3UT JIEKTPOH-
HOTO JOKYMEHTA, 3allHIIA0NIEro er0o OT HeCAaHKIIMOHUPOBAHHOTO JOCTYTIa
C IIENBI0 TPEJOTBPAICHUS HCKAXKEHUS WHPOPMAIMA W TIO3BOJISIOIIETO
UOCHTUGUITPOBATh aBTOpa O(HUIMATHLHOTO THCHMEHHOTO JTOKyMEHTA.
I'paxxnancko-npaBoBOe MOHUMAHUE MOIAIUCH MOXKHO BhIBeCTH U3 CT. 19 'K
P®, rne ckazaHo, 4TO TpaXTaHWH MPHUOOPETAET W OCYIIECTBISET TpaBa
1 0053aHHOCTH TI0J] CBOUM UMEHEM, BKITIOYAFOIINUM (haMHUIIUIO U COOCTBEHHO
AMS, a TAKXKE OTYECTBO, €CIIM M3 3aKOHA WM HAIMOHAIHHOTO OOBIYas He
BBITEKaeT WHOe. TakuM 00pa3oM, MOJIMUCh MOXKHO paccMaTpUBaTh B Kade-
CTBE CAaMOCTOSITEIIBHOTO CPENICTBA, KOTOPOE MHAMBUAYATU3UPYET KAXKIOTO
rpaxxnaHusa [3].

MoOXHO NpUBECTU CIAEAYIOIIHE NPUMEPhl HENPAaBOMEPHBIX IEHCTBUHI
IIPU UCIOJIb30BAHUM DJIEKTPOHHOM MOJANUCH: COBEPILECHUE CHEIOK MO OT-
YYKJIEHUIO0 KBAPTHUPHI C MOANMCAHUEM DJIEKTPOHHBIX TOKYMEHTOB, YJIOCTO-
BEPEHHBIX AICKTPOHHOU MOAMKCHIO, MOIYUYCHHOM HE CAaMUM TPaKIaHUHOM,
a IpyTuM cyOBeKTOM Oe3 BeJoMa rpakIaHuHA, BO3MOYKHO, IO ITOJIOKHOMY
MacrnopTy WIM UHBIM HE3aKOHHBIM MyTeM [4]; cCOBEpIIEHHE IUIaTeKel He-
YHOJTHOYEHHBIM JIMIIOM B CIydae, KOTJa B HAapyIIEHHH YCTAHOBJIEHHOTO
MOpsiAKa PYKOBOJUTENh OpraHU3alluy MHepean KoY ¢ 3JIeKTPOHHOU MOJ-
MHACBIO CEKpeTapro [5]; MCMONIb30BaHUE DIICKTPOHHOM MOIIMUCU IS He3a-
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KOHHOTO O(OPMIICHHSI PELICHUI 10 KOPIIOPAaTHUBHBIM BOIPOCAM, B PE3YJlb-
TaTe YEero NMPOUCXOJUT CMEHa PYKOBOAMTENS; MOIyYeHHE MUKPO3aiiMOB OT
MMEHHU JAPYTUX IUI; TOXHUIIEHHWE OJIIEKTPOHHOTO KJII0Ya KOHKYPEHTaMHU
B LENAX OrpaHUYEHUs JOIYyCKa KOHKPETHOW OpraHM3allid K 3aKyIOYHBIM
MIPOLEAYPAM.

JIOKyMeHTBI, 3aBEpEeHHbIE SJIEKTPOHHON MOMAIMUCHIO, MOTYT OBITH HC-
MIOJIb30BaHbl BO BCEX BUAAX I'PaKJaHCKO-IIPABOBBIX CIENOK. B HEKOTOPBIX
CllydasiX JOKYMEHTHI, 3aB€PEHHbIE 3JICKTPOHHOW MOANHUCHIO, HOCAT 00s3a-
TenbHbIA Xapakrep. Tak, B nuceMe DenepanbHON AHTUMOHOIIOJIBHOMN CITy k-
ob1 oT 15.07.2011 Ne ALl/27696 yka3aHo, 4TO NPU MPOBEIECHUU OTKPBITHIX
ayKIIOHOB B 3JIEKTPOHHOH (popMe Ha MOCTaBKY TOBApOB (paboT, yciyr) I
TOCYJapCTBEHHBIX U MYHHUIMIAIBHBIX HYKA BECh AOKYMEHTOOOOPOT HOJ-
JKEH OCYIIECTBISATHCS TOIBKO B AIEKTPOHHOU Qopme [6]. 'ocyaapcTBeHHBII
(MyHHLIMTIATBHBIN) KOHTPAKT, o(GOpMIIIEMBIH O pe3ysibTaTaM OTKPBITOTO
ayKLIHMOHA B JIEKTPOHHOH (hopMe, B 00s3aTEIBHOM IMOPSAKE JOIKEH OBITH
3adUKCHPOBaH B AIEKTPOHHOH hopme. [Ipu sTom DenepansHas aHTHEMOHO-
noJibHasE ciayk06a ccputaetcs Ha cT. 168 'K P® u mpenynpexnaer o Tom,
YTO KOHTPAaKT Ha OyMaXHOM HoOcHUTele OyAeT CUMTAaTbCd HHUYTOXKHBIM.
OpHako ciexyeT OTMETUTh, YTO HE BCE MOCTABIIMKHU U MOAPSAYMKH TOBa-
POB, paboOT U yCIyT Ui TOCYIApCTBEHHBIX HYX[ 00JIaAal0T JIEKTPOHHBIMU
MTOATTUCSMH.

BonpmmHCTBO CyOBEKTOB MajIoro MpeANpUHUMATENBCTBA HE MOJIB3YIOT-
Cs1 DJIEKTPOHHBIMHU MOJIHUCSIMH, & HE TOMYCKaTh UX K YYaCTHIO B KOHKypCax,
ayKIMOHAX WJIM MHBIM (popMaM 3aKyINoK 3aKa3uyhK HE MMEEeT NpaBa, TaK Kak
B 3TOM CIIy4yae ero Ta ke aHTUMOHOIOJbHAs cayx0a omTpadyeT 3a co3aa-
HHUE YCJIOBHHU JIOITyCKa, HE MPETyCMOTPEHHBIX 3aKOHOJATEIBCTBOM O TOCY-
JApCTBEHHBIX 3aKyTIKaXx.

CrouT y4uTHIBaTh, 4TO MEPE] PYKOBOACTBOM MPENIPHUATHS MOXKET BO3-
HUKHYTh BOIPOC O O€30MaCHOCTH TMPUMEHEHHS JJIEKTPOHHBIX TMOAMHCEH,
TaK KaK Opu opOpMIICHHH Ha ceOs 3JIEKTPOHHOH MOJNKCH, IOPHINYECKOE
Um0 QakTHueckn ohopMIISIET €€ Ha OMpPENENIeHHOE IOJKHOCTHOE JIHIIO.
B sTOM cnydyae BO3HHKAIOT PUCKH TOTO, YTO TIOCJIE YBOJIbHEHHUS JaHHOE
JOJDKHOCTHOE JIMIIO MOXKET COBEPIIUTH MOIIEHHUYECKHE NECHCTBUA OT NMe-
HU opraHu3anuu. HakoHer, CTOUT OTMETUTh, YTO B CITydae BOSHUKHOBEHUS
CyIeOHBIX pa30upaTeNbCTB apOUTPaKHBIE CyIbl B OCHOBHOM HCXOIST W3
(hopManbHBIX NPU3HAKOB B OTHOIIECHUN KOHTPAKTOB, TO €CTh TpeOyeTcs uxX
opopmiieHHe Ha OyMaXHOM HOCHTEJE, HaJM4ue TMOJANUCEH, TedaTeil.
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He Bcerma apOuTpaxkHple Cyabl MPUHAMAIOT B KayecTBE J0Ka3aTelIhCTBA
KOHTPAKT B 3JIEKTPOHHOH (popMe B KauecTBe JOKa3aTeNbCTBA IPAaBOMEPHO-
CTH IeHCTBUH OAHOU M3 cTOpoH. Ha mpakTrke, 4TOOBI MIPEACTaBUTH B Kade-
CTBE J0KA3aTENbCTBA JCKTPOHHBIA KOHTPAKT, MOANMCAHHBIN 3JIEKTPOHHOU
MOJMNKCHI0, HEOOXOIMMO pacredyaraTbh ero CKpUHIIOT C 3KpaHa B MPHCYT-
CTBUU HOTAapUyca U MOJYYUTh 3aBEPUTEIBHYIO MOAMNUCH 3TOT0 K€ HOTapH-
yca Ha paclie4aTaHHOM JOKyMeHTe. Taxke Hajo OyaeT MpeacTaBuTh B Ka-
YecTBE JOKa3aTeNbCTBA JOKYMEHTHI, MOATBEpXKAaronie (akT HaIAIusI
y IOJDKHOCTHOTO JIMIA cepTH(UKaTa KIF04Ya MOANNCH U BHYTPEHHHUE JAOKY-
MEHTBI OpraHu3aluy, MOATBEpkKAaomre (GakT TOro, YTO AAHHBIA COTPYA-
HUK 00J1alall TMpaBOM TOINHCHIBATh DJIEKTPOHHBIE HOKYMEHTHI 3JIEKTPOH-
HOH IOJIHUCKIO.

Taxum 00pa3om, ¢ HOMOLIBIO 3IEKTPOHHOH MOAMUCH MOYKHO 3aKII0YaTh
JIOTOBOPBI, Y4acTBOBaTh B TOpPrax, MOJaBaTh UCKU B CyI, U BCE 3TO OyneT
czienaHo ObICTPO, YAOOHO U 3 GEKTHBHO, BEAb OHA MO3BOJIAET B CYUTAHHBIE
MHHYTBI JOCTABUTh TOKYMEHTHI aipecaTy U MPU3HATh UX FOPUINYECKU 3HA-
YUMBIMH, TO €CTh TOUIMHHBIMU.
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YK 328.185

MPOTUBOJENCTBUE KOPPYNILIUU
B COEPE 3AKYIIOK
B CUCTEME 3JIPABOOXPAHEHUS

Hayunwit pykosooumens: Baiimep Eezenusn Bnaoumuposna
Cmyoenm: Jiicghenvo /lapva Cepzeesna

Cubupckuii HHCTUTYT ynpasieHus — ¢puinan Poccuiickoil akageMun
HapOJIHOTO XO3SIIICTBA M TOCYIAPCTBEHHOM CITYKOBI
npu [Ipesunente Poccuiickoit denepanuun

AnHoTanms. B craThe paccMaTpuBaeTCs MPOTUBOJCHCTBHE KOPPYIIMU B CH-
cTtemMe 31paBooxpaHeHus: Poccuiickoit ®denepanmu, BO3HHKAIOUIEH B Mpolecce
OCYIIECTBIICHHSI TOCYIaPCTBEHHBIX 3aKyIOK. [IpemararoTcss Mephl IO IPOTHBOACH-
CTBHIO KOPPYIIIMU B MEAUIIMHCKHX OPraHU3aIUsiX.

KiroueBble cioBa: KOpPPYIIIHs, TOCYIapCTBEHHBIC 3aKyIKH, 3JpPaBOOXpaHe-
HUeE, NMPOTUBOAECHCTBUE, KOPPYILMOHHBIM PUCK, aHTHUKOPPYIILMOHHAS IIOJIUTHUKA,
poHIaKTHKA.

[lonsiTvie KOPPYHIIMH YacTO yMoTpeOseTcs B Pa3iMYHBIX KOHTEKCTax,
HO €ro OIpe/eIeHre He BCer/ia JaeT IMOHOE IpeCcTaBlIeHne 000 Bcex Mmpo-
SIBJIGHUSIX 3TOTO SIBJIEHUA. XOTA CYLECTBYIOT pa3MyHbIC ONPEAETICHUS, HET
€IMHOTO OOIIETIPUHATOTO OMpE/eNIeHUs, OXBATHIBAIOIIETO BCE AaCHEKTHI
koppynuuu. B cr. 1 ®DepepanbHoro 3akona ot 25 pexabps 2008 T.
Ne 273-®3 «O mpotuBoneicTBIH KOoppyium» (nanee 273-D3), cunraercH,
YTO KOoppymuus 310 [1]:

— 3JI0yHOTpedIeHre TOKHOCTHBIME MOJTHOMOYHSAMU;

— TIpeBbIIeHNE JOHKHOCTHBIX MTOTHOMOYHIA;

— B3STOYHUYECTBO (KaK Jaya, TaK U MOJTyUYEHUE);

— MPEBBIIIEHUE JOHKHOCTHBIX MTOJTHOMOYHIA;

— KOMMEPUYECKUHI NOAKYIT;

— moboe Apyroe MCHOJb30BaHHE CTAaTyca NOJLKHOCTHBIM JIMLIOM B KO-
PBICTHBIX TIETISIX.

Korga peup 3ax0muT 0 3aKynkax TOBapoB, pabOT U yCIyT AJis Tocyaap-
CTBEHHBIX HYX], HEJb3s HEe yNOMsIHYTh 0 DenepanbHoM 3akoHe oT 05 am-
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pens 2013 1. Ne 44-03 «O KOHTpaKTHOU CHUCTEME B cdepe 3aKyIOK TOBa-
POB, paboT, yciyr mist 00ecTiedeHus] TOCYJApCTBEHHBIX U MYHHLIUIAIbHBIX
HyX1» (manee — 44-03) [2] DToT 3aK0H SBISIETCS OCHOBOIIOJIATAIOIIAM
B 00JIaCTH TOCYJapCTBEHHBIX 3aKyTNOK M PETYJIHPYET OTHOIIEHUS, HalpaB-
JICHHbIE Ha 00ecreUYeHue TOCYIaPCTBEHHBIX U MYHHUIIMITATHHBIX HYXKI B IIe-
JISIX TOBBIIIEHUS 3G (EKTUBHOCTH 3aKyIOK TOBapoOB, paboOT M yciyT, odec-
M€YEeHUS UX IJIACHOCTH, MPO3PAaYHOCTH, KOHKYPEHLUH, PEe3yIbTaTUBHOCTH
OCYIIECTBJICHHS 3aKyIOK TOBAapOB, padOT, YCIyT W MPEJOTBPAIIEHUS KOP-
pymuuu. B 44-03 npexycMOTpeHO MHOKECTBO MEXaHHW3MOB TPOTHUBOAEH-
CTBHS KOPpYNUHUH (IJTaCHOCTh U NMPO3PAaYHOCTh B MPOLIECCE OCYIIECTBICHUS
3aKyTIKH, KOHKYPEHTHBIE CIIOCOOBI OMpPEENICHUs] MMOCTABIUKA, 3alpeT Ha
BKJIIOUEHHE B COCTaB KOMHCCHH IO OCYIIECTBICHHIO FOCYAapCTBEHHBIX 3a-
KYIIOK KOHKPETHBIX JIHII, CIEeIHalbHble TPeOOBaHUS K yYaCTHHKAM TOCY-
JAPCTBEHHBIX 3aKyMOK 00 OTCYTCTBUHU PA3IMYHOTO POZa ¥ BUAA KOH(DINKTA
uHTEpecoB U T. 1). [lomumo 44-D3, cnexyer yunTsIBaTh TPEOOBAHUS U APY-
rux QenepalbHBIX 3aKOHOB, yKa3oB lIpesunenta PD, mocranosnennii [lpa-
BUTeNnbCcTBa P®, KOTOpBIE copep)kaT aHTUKOPPYMHIIMOHHBIE HOPMBI 3aKy-
[TOYHOU JeATEIHLHOCTH.

Tak, @i peanu3anuyl aHTUKOPPYIMIIMOHHOW TOJUTHKH W CTpaTeTHH
SKOHOMHUYECKO Oe3omacHocTu Poccuiickoit denepanuu Ha MEpUOa 10
2030 roma, ytBepxkaeHHOM YkazoMm Ilpesuaenta Poccuiickoii ®@enepaunn
ot 13 mas 2017 r. Ne 208 [3], B kauecTBe OAHOMN M3 MPUOPUTETHHIX 3a]a4
Pa3BUTHUS CHCTEMBI TOCYJapCTBEHHOI'O YIIPABICHUS OIPEIENIEHO CO3/1aHUE
YCIIOBHH 1O CHIDKEHHIO YPOBHS KOPPYHIMH. B pe3ynbraTe NMpUHATHIX Mep
MoJpa3aeNieHUsAMH SKOHOMHYECKOH 0€30MacHOCTH W MPOTHBOACHCTBHUS
KOPpYNIIHA TEPPUTOPHAIGHBIX OPraHOB MHHHCTEPCTBA BHYTPEHHUX €T
Poccun 3a 10 mecsie 2023 roja BBISBICHO MOYTH 17 THICAY MIpeCTyIUIEHUI
KOPPYHNIIMOHHON HANpPAaBICHHOCTH, B TOM 4ucle 6,3 THICAYU — B KPYITHOM
1 0c000 KPYITHOM pa3Mepe. Y CTaHOBJICHO 7,4 THICSYH JIUI], COBEPITUBIITUX
MIpEeCTYIUIEHUs], B OTHOIIEHUH 6 THICAY U3 HUX YTOJIOBHBIE Jiefla HalpaBIeHbI
B cya. [lo OKOHYEHHBIM U MPHUOCTAHOBJIEHHBIM YTOJIOBHBIM JIeJIlaM KOPPYIIIH-
OHHOHM HaNpaBJICHHOCTH pa3sMep MPUYMHEHHOTO MaTepualibHOro yiiepda co-
craBwi 20,5 mapa pyOneld, HaOXKeH apecT Ha UMYIIECTBO, JOOPOBOJIBHO I10-
TanieHo, U3BATO UMYIIECTBA U JIEHET Ha cyMMy Ooitee 28,9 mirpn pyoneii [4].

Ha ocHoBe cTpaTeruu HaMOHANIBHOTO YPOBHS M IPOIPaMMBI PErHO-
HaJbHOTO MacmTaba pa3pabaTeIBarOTCS Mephl MO OOpbde ¢ Koppymuei
B TOCYJApCTBEHHBIX ¥ MYHUIIUIAIBHBIX YUPESKICHHUAX, PACTIONOKEHHBIX Ha
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TEPPUTOPHH COOTBETCTBYIOIIETO PETHOHA. JTO TPEIACTABISLET COOOM IMpH-
MEHEHHE COLHAJBbHBIX W MPABOBBIX METOAOB B c(epe MOJIUTUKU U LIEHHO-
CTel I/ MX MPAKTUYECKOM peanus3alyi, IPUd 3TOM COBMECTHO HCIIONIB3YsI
peCypchl pa3IMYHBIX OPTaHOB BJIACTH, TPaXJIaH U OpraHu3alui

MuHucrepcTBo 3apaBooxpanenus Poccuiickoit denepanuy He OCTaIOCh
B CTOpPOHE M aKTHUBHO OOpeTcs ¢ KOppYIIHUel, oco3HaBast Ba)KHOCTh 3TOTO
Bonpoca. KoppymiuoHHBI puck B cdepe 3aKymoK B CHUCTEME 3paBo-
OXpaHEHUs — O3TO Cepbe3Has MpolieMa, KOTOpas BIUSET Ha KadecTBO
MIPENOCTaBIsIEMbIX YCIyT [5], 3pPEeKTUBHOCTL pacxomoBaHMs OIOKETHBIX
CpEeACTB U JI0BepHe O0IIecTBa K CHCTEME 3ApaBooxpaHenus. Hecnipasenu-
BOE paclpeielieHne CpPelCTB, HEOOOCHOBAHHBIH BHIOOP MOCTABIIMKOB, 3a-
BBIILICHHBIE LIEHBl HA METUIIMHCKOE 000pYyIOBaHUE M JIEKApCTBA — BCE ITO
JIIIb MaJiasi 4acTh Mpo0JIeM, BEI3BAHHBIX KOPPYIIIUEH B JaHHOU cdepe.

KoppyniuoHHbIi pHCK B CUCTEME 37IPaBOOXPAHEHHS — OTO 00CTOSATEINb-
CTBO WJIM COBOKYIMHOCTH OOCTOSTEIHCTB, COACHUCTBYIOIINX HE3aKOHHOMY
HCTIOJIb30BaHMIO JIMLIOM CBOETO JOJKHOCTHOTO IIOJIOKEHHS B LEJSX IMOJY-
YeHUs! BBITOABI Ui ces U (unn) Tpetbux jul [6]. KoppynunonHsiii puck
B cepe 3aKyIOK MOXKET MPOSBIATHCS Yepe3 B3ATOUYHHYECTBO, JO0OOHpPOBa-
HUC MHTCPECOB OIMPCACICHHBIX MOCTABIIMKOB, MAHUITYJIAIIUIO TCHACPHBIMHA
npoucaypaMm M 3aBbIIICHUC LICH HAa TOBAPBI U YCIIYI'U. DTO HE TOJLKO CTa-
BHT TOJ yrpo3y 3(PPEeKTUBHOCTh M KadeCTBO OKa3bIBAEMOM MEIMIIMHCKOI
ITOMOIIIH, HO U HAHOCHUT yIIepO OO/ KeETY.

B nensx peannsanyy HaIMOHANBHOTO IUIAHA HPOTHUBOAEHCTBUS KOp-
pynuri MUHHCTEPCTBO TpyJa M conMainbHOW 3ammTbl PO paspaborano
((MGTOZ[I/I‘IGCKI/IC PEKOMCHAAIIMU 10 BBIABJICHHUIO U MUHUMMU3AIUNU KOPPYII-
LUOHHBIX PUCKOB MPH OCYLIECTBICHUH 3aKyIOK TOBapOB, PadOT, YCIyT IS
o0ecrieueHus] TOCYAapCTBEHHBIX MM MYyHHUIMIAIBHBIX HYXm» [7]. Ha oc-
HOBaHUHU ITOr0 JOKyMeHTa MUHHCTEPCTBO 3/ApaBooxpaHeHus: PO paspaba-
TBIBAET CBOM NPHUKa3 Ul MPOTHBOACHCTBHS C KOPPYILHMEH Ha OCYLIECTBIISA-
eMbIX MHHHCTEPCTBOM 3ApaBooxpaHeHusi PO rocynapcTBEeHHBIX 3aKyNOK
[8]. OcHoBHas mens npuka3za Mun3apaBa Poccuu 3akimodaeTcs B CO3MaHIN
peecTpa KOppYNLIUOHHBIX PUCKOB, KOTOPBIE MOT'YT BO3HUKHYTH IPH IIPOBE-
JIEHUHU 3aKyIOK TOBAapOB, pabOT M yCIyr Ui 0OecHeueHHs rocynapCTBEeH-
HBIX HYXJ B c(hepe 3apaBoOXpaHeHHS. DTOT JOKYMEHT IPHU3BaH CUCTEMAaTH-
3UpOBaTh M aHAJIM3UPOBATh BO3MOXKHBIE YTPO3bl KOPPYILHU U pa3padoTaTh
IUTaH Mep M0 UX MUHUMHK3aLuK. [1nan BrimoyaeT B ce0sl KOHKPETHBIE PEKO-
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MEHJalliH, HallpaBJIeHHbIE Ha COKPAIIEHNE BO3MOXHOCTEH I KOPPYIILIUU
U TIOBBILIEHHUE MTPO3PAYHOCTHU MPOLIECCa 3aKyIOK.

Mepsl, npuHuMaemble MunsnpaBom Poccun, 6e3ycinoBHo, OynmyT
3(PEeKTUBHBI, OJTHAKO S XOTella Obl BHICKA3aTh CBOM MPEUIOKEHHUS 110 OOPh-
0e ¢ KoppyIHel B rocy1apCTBEHHBIX MEUIMHCKUX YUPEKICHUSX.

B npotuBoaeiicTBiM Koppymnimeit B cepe 3aKymoK sSBISETCS pa3padoT-
Ka M yTBEpXAEHHUE MPO3PAYHBIX MPOLEAYp U MPaBWI, PETYIHPYIOMUX 3a-
KYIOKH ¥ paclpeieieHue pecypcoB. BHenpeHue >MeKTPOHHBIX IaTGopm
IUT TIPOBEICHHSI TOPTOB M 3aKYIOK, CUCTEMBI 3JEKTPOHHOTO JOKYMEHTO-
00opoTa 1 HU(PPOBOH MOAMUCH TMO3BOJISIOT YMEHBIIUTH BEPOSITHOCTH MaHU-
MyJISIIUNA ¥ CHU3UTH PUCK KOPPYTILIUH.

Jinsg 3¢ ¢dekTHBHOTO MPOTHBOACHCTBHA KOPPYIIIMHA HEOOXOIUMO TaKKe
CO3[JaHME HE3aBUCHMOTO OpraHa MM KOMHCCHH, NOJYMHEHHOW rocynap-
CTBEHHBIM OpraHam, KoTopas OyJeT OCYIIEeCTBISATh HaI30p 3a MPOILECCOM
3aKyIOK, KOHTPOJIMPOBATh COOJIOICHUE 3aKOHOATEIbCTBA PU BHISIBICHUN
¢akToB Koppynuuu. Takas Haz30pHas MHCTaHUMS OyIeT crocoOCTBOBATH
MOBBIIICHHIO OTBETCTBEHHOCTH OPTaHH3AIMK B LIEJOM W KOHKPETHBIX CO-
TPYAHUKOB 3a CBOU JAeHCTBHs. Takke Ba)KHO BHEAPHUTH CHCTEMY KOHTPOJIS
¥ MOHHWTOpPHHTA TPOBeNeHus 3aKymok. K Takoil ciucreMe OTHOCUTCS BHYT-
PEHHUH ayJuT, KOTOpPHIH OyJeT peryispHO MPOBOIUTHCS HE3aBUCHMBIMU
9KCHEPTaMH, a TaKKe HE3aBHCHMBbIC aHTUKOPPYILMOHHBIE OPTaHbl, KOTO-
pBie OyOyT IPOBOIUTH MMPOBEPKHU M pacciieIOBaHUE CITydaeB KOPPYIIIHH.

CymecTBeHHOE 3HAaUYe€HUE MMEET MpOBeleHHEe 00pa3oBaTENbHBIX MPO-
rpaMM U TPEHHUHTOB JJS COTPYIHHKOB TOCYJapCTBEHHBIX MEIMIIMHCKUAX
OpraHu3anril TO3BOJIUT MOBBICUTH UX OCBEIOMJICHHOCTH O MpobjieMe Kop-
PYILUH U €€ TOCIEACTBUSAX. DTU MPOrpaMMBbl JOJDKHBI OXBaThIBaTh BOIPO-
CBI DTHUKH, IPUHIIAIIOB aHTUKOPPYIIIHH, & TAKXKE TpeIaratb Mephl MpeoT-
BpallleHUs KOPPYNIMOHHBIX IMPaKTUK B 3aKynkax. OOydeHHe mnepcoHana
B 00JIaCTH 3TUKH W MPO(EeCCHOHATHHOTO MOBENECHUS TOMOXKET MPeIoTBpa-
TUTb TOSIBJICHUE KOPPYITIIHOHHBIX TPAaBOHAPYIIICHHH.

KoH]uKTB MHTEPECOB B TOCYAAPCTBEHHBIX 3aKyNKaX — 3TO HEU30exk-
HOE SIBIIGHHE, KOTOPOE MOXET IMPHUBECTH K CHIDKEHHIO >(PQEeKTHBHOCTH,
KOppYNIMH U HETaTUBHOMY BOCIIPHATHIO o0mecTBOM. OAHAKO, CYLIECTBY-
IOT METOJBI, KOTOPBIE MOTYT TIOMOYb YIPAaBIATh ITHMH KOH(DIUKTaAMHU,
o0ecrnieunBasi MPO3pPavyHOCTh M CIIPABEIJIMBOCTh B MpoOIIEcce 3aKyMNoK. Bax-
HO pa3paboTaTh U peaqTnu30BaTh MEXAHW3MBI KOHTPOJIS, YCTAHOBUThH YETKHE
MIpaBHIIa ¥ TPOIIETYPHI, a TAKXKE OCYIIECTBISITH MOHUTOPHHT M OLIEHKY pHC-
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koB. Kpome Toro, HE0OXOAMMO TPOABHTaTh KYJIbTYPY OTBETCTBEHHOCTH
U 9THYECKOTO MOBEICHHUS Cpel YYaCTHHKOB IIpoliecca, a TaKxke obecredn-
BaTh JOCTYITHOCTh HH(POPMAIIMH U Y4aCTHE 3aWHTEPECOBAHHBIX CTOPOH.

Hakonen, pemaronryro pojib B MPOTHBOAECUCTBUU KOPPYINLUU HEMBIC-
auMa 1 0e3 MpUMEHEHUs! TEXHOJIOTHI OOIIECTBEHHOTO KOHTPOJIS, COTIaco-
BaHHBIX JIEHCTBUI T'OCYNAapCTBEHHBIX OPraHOB, OOIIECTBEHHBIX OOBEAWHE-
HUI 1 HauboJiee akTUBHBIX rpaxkngad [9]. ['paknane umeroT mpaBo OBITH
BOBJICUEHHBIMH B TMPOLECCHl MPUHSTHA PEIICHUH W KOHTPOIS U JOJKHBI
3HATh O CBOMX IIpaBaX M BO3MOXKHOCTSX 10 00phbe ¢ koppymmueir. Heooxo-
JIUMO CO37aTh YCIIOBHUS ISl ITyOIMIHOTO 00CYXICHUS 1 MOHUTOPHHTA TIPO-
LIECCOB 3aKYyIOK, YTOOBI OOIIECTBEHHOCTh MOTIJIa CIEIUTh 3a UX IPO3PavyHO-
CTBIO M JIETUTUMHOCTBIO.

[IpoTuBoneiicTBHE KOPPYIIIMU B cepe 3aKyNOK B TOCYJAPCTBEHHBIX
MEJUIMHCKUX OPraHu3alsIX — 9TO CIOXKHAs, HO BaxkHas 3amadya. HeoOxo-
JIUMO COBEPIICHCTBOBATh 3aKOHOAATEIbCTBO, YKPEIUIATh MHCTUTYTHI KOH-
TpoJsl U 00ecredrnBaTh MPO3pPavyHOCTh Mpollecca 3aKyIoK. Toibko o0benu-
HUB YCHJIHMS TOCYAapcCTBa, OOIIECTBEHHBIX OpraHU3allMid M Tpa)KaaH, Mbl
CMOXKEM JTOOUTHCS 3HAYUTEIBHOTO CHUKEHHUS! KOPPYILHMU B 34paBOOXpaHe-
HUU U 00€CTIeYUTh AOCTYITHOCTh M Ka4eCTBO MEIUIIMHCKHUX YCIIYT JJIS BCEX
rpaxaaH.
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PEAJIM3AIIUA NOJIMTUYECKOI'O ITPABA
I'PAXKIAHUHA HA COBPAHUE IIYTEM YYACTHUA
B «OHJIAUH-MUTHUHI'E»

Hayunwiit pykosooumenv: Anuukun Eezenuii Cepzeesuu
Cmyoenm: Anywxo Enuzaeema /[mumpueena

Cubupckuil HHCTUTYT ynpasieHus — ¢punuan PAHXul'C
AHHOTaIIl/ISl. B cratbe pacCMaTpuBaCTCAd BOIIPOC pain3allii TI'pakaaHaMU

npaBa Ha MPOBEACHUC MUTUHIOB B CCTU «I/IHTepHeT». OTMedueHa BaXKHOCTD HI/I(l)pO-
BU3alluu B C(bepe NOJIMTUYCCKUX TIpaB TrpaxJaaH Ha HOpUMEpax MNPOBCACHHBIX
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HHTepHCT—aKHHfI. Brickazana ABTOPCKasA TOYKa 3pECHUS O BO3MOXHOCTHU IOABJICHUSA
HOpMaTHBHOﬁ OCHOBBI U1 IIPOBEACHUA OHJIAITH-MUTHHIOB.

KnaroueBble cjioBa: IpaBoBoe pPEryIHpOBAaHUE, IONUTHYECKUE IpaBa, CEeTh
«HTEpHET», MUTHHT, IIPaBO Ha COOpaHue, UPPOBH3AIIHS.

B rnase 2 Koncturymun Poccuiickoit @enepanyn 3aKperieH IIHPOKUi
KpYT JINYHBIX, TOJTUTHYECKUX, COLUAIBHBIX 1 SKOHOMHUYECKHX MpPaB U CBO-
601 yenoBeka U rpaxaaHnHa. Ha mepBoe MecTo BBIIBUHYTHI JINYHBIE TTPaBa
1 CBOOOJIBI: YeNIOBEK KakK JINYHOCTh, OCO3HABasi CBOE IOCTOMHCTBO, CAMOCTOS-
TEIBHOCTb, MOXET MNPOSIBUTh Cce€0 B 3KOHOMUYECKOHW WM HMOIUTHYECKOH
cdepe. CyIHOCTh MONMUTHYECKUX MPAB TECHO CBSI3aHA C MPaBaMU JIMYHOCTH
OHH BBIP@XaIOT CBOOOMY rpakaaH (OPMUPOBATH OPraHbl TOCYAApPCTBEHHON
BIIACTH U CAMOYIIPABJICHUS H YYaCTBOBATh B UX JEATENBHOCTH.

B crarbe 31 Koncrurynuu P® 3akpermsieno npaBo rpaxian coOupaThes
MHUpPHO 0€3 OpyXXus, NPOBOAUTH COOpPaHMs, MUTHHTH U IEMOHCTpALH,
mecTBUS W TnmketupoBanue [1]. JlerampHoe ompenereHne MHUTHHTA JTaHO
B ctatbe 2 DenepansHoro 3akona Ne 54-03 «O coOpaHHUIX, MUTHHTaX, Je-
MOHCTpAlMSX, IMIECTBUSX W MUKETUPOBAHUAX». TaK, MUTUHIOM IPU3HAETCS
MaccoBO€ NPHUCYTCTBHE TPaXKIaH B ONPEACICHHOM MECTE Ul IyOJIMYHOTO
BBIpayKeHUs 0OIIECTBEHHOTO MHEHHMS 110 MOBOJY aKTyaJbHBIX IPoOJieM mpe-
AMYIIIECTBEHHO OOIIECTBEHHO-TTOJIMTUIECKOTO Xapakrepa [2]. Ilorenmmans-
HO, TAKHM «OIIPEAEIEHHBIM MECTOM» MOKET OBITh U ceThb «HTepHET».

[TosBnenne MHTepHETa, BO3MOXKHO, SBISICTCS BaKHEHIITMM COOBITHEM
XX Beka, a foctyn k MHTepHeTy y»Ke BIUCaH B MMPAMUY YEIOBEUYECKUX
notpebHocTel [6]. CoznaHne eanHBIX TU(POBBIX CHUCTEM, MOSBICHHUE 3JIEK-
TPOHHBIX yCIYT, BBEJICHHE HOBBIX TEXHOJIOTUH — BCE OTO HAINPABJICHUS pa3-
BUTHSI M TpaHC(HOpMaLuH JII000ro coBpeMeHHOro rocyaapcrsa. Lludposas
TpaHchopMalusi Heo0X0IMMa, TaK KaK CIIOCOOCTBYET MOBBIMIEHUIO 3P dek-
TUBHOCTHU JI€ATENIBHOCTH MHOTHX CTPYKTYp, NOSIBIEHUIO MHHOBAIMHA U KO-
HOMHUYECKOMY POCTY.

CerogHst OIHUM W3 TOTEHIMAIBHO TIOJE3HBIX HaNpaBiIeHUHA IH(PPOBH-
3allid SBJSIETCS BO3MOXKHOCTH peaIM3allii MOJUTHUYECKUX TpaB TpakIaH
B cetn «MHTepHeT». Tak, B MpuMep MOKHO IIPUBECTU NMPAaBOBON MHCTUTYT,
KOTOpBIA MOJYYMJI BO3MOKHOCTb pEalM30BaThCsl «OHJANH» — BBIOOPEI,
a UMEHHO MOSIBJICHUE BO3MOYKHOCTH I TPaXKAaH pealn30BaTh CBOE AKTHB-
HOe n30MpaTeabHOe MPaBO MyTEM y4acThs B AUCTAaHIIMOHHOM T'OJIOCOBAHUM;
KpOM€ TOTr0, OHJIAH-TIPAaKTHUKA TMOJIUTUYECKOTO Y4aCTHUs TpakJaH HaXOJUT

140



CBO€ OTPAXCHHE B CO3JaHMU IUIATGOPM, PEIIAIOLIMX BOINPOCHl MECTHOTO
3HaueHus. [IpeacraBisiercs, 4yTo W MpaBo IpakAaH coOMpaThCs AJS BbIpa-
KEHUsl OOILIECTBEHHOI0 MHEHHsI MOKET ObITh peann3oBaHO B MHTepHeTe.
CTOHUT OTMETHUTH, YTO CYIIECTBYET MHOXXECTBO OHJIANH-TUIONIAJOK, KOTOPhIE
MOTYT CIJIy>KUTh MECTOM NPOBEACHUS COOpaHMs: COLMAIBHBIE CETH, MECCEH-
IDKEpBbl U JlaXke UrpoBble Mupbl. Tak, Hampumep, B myOnukanuu A. JleBu
MIPUBOJATCS MPUMEPHl BUPTYaJIbHBIX aHTHBOEHHBIX MPOTECTOB, MPOBOJIU-
MBIX B OHJIalH-UTpax [5].

[IpencraBum, 4TO OMpeAENeHHBIN KPYT JIIOJed coOupaeTcs MpPOBECTH
OHJIAWH-MUTHHT B COIMAIBbHOMN ceTu «BKoHTakTey» 1isi BRIpaXXeHUSI MHEHUS
[0 TIOBOAY JOPOXKHOW cuTyanmuu B T. HoBocmOupck, a Taxke o0 OTBeT-
CTBEHHOCTH /[lemapTrameHTa TpaHCIOpTa U JOPOXKHO-0JIaroyCTPOUTEIHHOTO
KOMILJIEKCa M3PHHU TOPOja 3a OpraHu3aluio 01aroycrpoiictsa qopor. Takoe
coOpanue OyzeT OTBe4aTh BCEM NpPU3HAKAM MUTHHTA: MacCOBOE IMPUCYT-
CTBHE, IyOJMYHOE BBIPAKCHUE MHEHHS IO MOBOAY aKTyalbHOH MPOOIeMbI
0O0IECTBEHHO-TIOIUTHYECKOTO XapakTepa. VckiroueHneM, moxamyH, sBiis-
eTcsl «HeHu3uYecKoe» MPUCYTCTBUE TPaKAaH Ha JaHHOM coOpanuu. OnHa-
KO IMPEJICTABIIAETCS, YTO €CITU MUTHHT OyZeT MPOXOIUTh C HCITOJIb30BaHUEM
o(uIMaTbHOrO MHTEpHET-pecypca, TO aBTOpU3alMs Ha aHHOM pecypce
MOJKET OBITh IPUPABHEHAa K (uU3MUeCKOMY IpuUCYTCTBHIO. Ha HEKoTOpbIX
MHTEPHET-TIJIOMAAKaX BO3MOXHO TaK)KE Y4YacTHE 4YeJIOBEKa MOCPEACTBOM
BHJEOCBA3H.

Ha nansbiii MOoMeHT, mpolenypa MpOBEAEHHUS COLHATBHO-TIOJUTHYEC-
KHUX aKUUi B OHJIaliH-()opMaTe HEe MMEeeT HOPMAaTHBHOTO OCHOBAHUS, a 3TO,
B CBOIO OYepeib, MOXKET BBI3BIBATh KOH(IMKTHI MEXIy OpraHaMH BIIACTH,
MHTEPHET-TIOMANAKAMH U TPakJaHAMH.

Tak, B 2020 rogy Bo Bpems nangemuun COVID-19, teicsum mronei
OCTaBJSUIM METKHM Ha KapTax POCCUHCKUX TOPOAOB B MPHUIIOKEHUH <«SIH-
nexc.HaBuraTop», rae BeIpaskald CBOE HECOIJIACHE C PEKUMOM CaMOM30JI-
uuu. Kak oTmedanu camMu y4acTHHUKM OHJIAH-MUTHHTA, Hecorjacue Npu-
[IUTOCHh BhIpaXkaTh B MIHTEpHETE 1O TO¥ MpUYHHE, YTO CKOIUICHHE JIF0eH Ha
ynuie Obuto 3ampereHo. Bekope «SHmeke» yaanuin MeTKH, OOBSICHUB 3TO
TEM, 4TO yAaJeHue ObIJIO MPOU3BEIEHO B COOTBETCTBUY C NIPABUIAMHU MOJE-
panyy: METKH HE OTHOCHINCH K JOPOXKHON CUTyalllH, a HEKOTOPBIE U3 HUX
coJepxanu OpaHHble cioBa U BelpaxeHus [4]. Tak, «SIHgekc» octaBui 3a
co00# mpaBo MO CBOEMY YCMOTPEHHUIO YJATUTh KOMMEHTApHH («METKH)
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nonp3oBateneil. OcraeTcsi HEACHBIM, OTPAHUYIII JIM B JJAHHOM CITydae cep-
BHC KOHCTUTYIIMOHHOE MPABO IPaX/IaH Ha MPOBEIeHIEe MUTHHTa?

[IpoBenenue myOMMYHBIX aKIMHA BCEra TaK MM HHAYE CBA3aHO C OIpe-
JEJIEHHBIMU 3alpeTaMd W OTPaHUYEHHUSMH, CBA3aHHBIMH, B TIEPBYIO OUe-
penb, ¢ obecriedeHreM OOIIECTBEHHON Oe3omacHocTH. Ha mepBbIil B3rIIA,
TPYOHO TPEACTABUTh CHUTYAIMIO, IPU KOTOPOH coOpaHme Jroned B CeTH
«lHTEpHET» MOXKET TMPEACTABIATH peabHYIO yIrpo3y OOLIECTBEHHOMY MO-
paaxy. OnHako, Hampumep, Kak otMedaeT Makapenko K.M., B cmyuae
pocTa TMOIyJIIPHOCTH OHJIAWH-MHTHUHTOB CPEId OIMO3UIIMOHHO HACTPOEH-
HOM yacTH HacesieHus: P®, ocobeHHO B ciydae BOBIECUCHHST TOIUTHUECKON
MOBECTKH, IEPE] 3aKOHOAATEIEM BCTAHET BOIPOC CO3JAHUS 3aIpPETUTEIb-
HBIX 0apbepoB AJIs IPOBEJCHNUS OJOOHBIX BUPTYaJIbHBIX ()OPM MPOTECTHO-
ro KOJUJIEKTUBHOrO AeucTBus [3, ¢. 231]. B nanHoM ciydae ecTb OCHOBaHUS
moJjlarath, 4TO TaKOW MHUTHHI MOXET COBEPIINTH IEPEeXO0J]l M3 «OHIalH-
pexuMa» B «odraifH», 4TO yKe NpPEeACTaBISeT Yrpo3y OOIIECTBEHHOMY
HOPSIIKY.

Tak, BO3HHKaeT HEOOXOTUMOCTh XOTA Obl MHHHUMAJIBHOTO IPAaBOBOTO
pEerylIMpoOBaHUs MUTHHTOB B CETH. 32 HEMMEHMEM HOPMAaTHMBHOW OCHOBBI
MIPEJICTABIAETCS, YTO MPOBEACHUE OHJIAMH-MUTHHTA JOJDKHO COOTBETCTBO-
BaTh TPeOOBAaHUIM, NPEABSIBIIEMBIM JJIsl IPOBEACHUSI MUTHHTA B OQIIaiiH-
pexume. OpraHu3aTopbl TaKOTO MEPOINPUATUS NOJKHBI OCO3HAaBaTh IIO-
CIIEJICTBHSI TIPUCYTCTBUS HEKOHTPOJIMPYEMOTO KOJIMYECTBA JIOJEH Ha He-
OTpaHMYCHHOM NpocTpaHcTBe. Ha opranusaropos cobpauuii B «/HTepHe-
T€» CIEQyeT BO3JIOKUTh T€ K€ (YHKINH, KOTOPBIE BO3JIOKEHBI Ha
OpTaHM3aTOPOB TaKWX K& coOpaHuil B «oduaiiHe». Bo3MokHO Taxke BBe-
neHre TpeOOBaHWS O TPUCYTCTBUM HAa TaKUX MHUTHHTaX MOJIEPAaTOPOB,
KOTOpBIE OCYUIECTBIISUTM OBl KOHTPOJH 32 MPOBEACHHEM MEPONPUATHS,
CBOEBPEMEHHO OJIOKMPOBAJIM HEAOIYCTUMYIO HHPOPMAIHIO.

B coBpemenHoit Poccun myOiMyHBIE TPOTECTHI M BBICKA3bIBAHUS SBIIS-
I0TCS BaXKHBIM COLMAIBHBIM SIBJI€HHEM. B 3TO# cBA3M, CTOMT 3agyMaThcH,
HEOOXOIUM JIM Ha CErOAHALIHUN EHb 3JIEMEHT (YU3NYECKOTO MPUCYTCTBUS
rpaXXJIaHWHA JIJIs BBIpAXKEHUS cBoero MHeHUs? «Hedusndyeckoe» mpucyr-
CTBHE ropaszio jerde o0ecneyuTb, a 3HaYUT OoJbllee KOJUYECTBO JIOACH
CMOYXET pealn30BaTh CBOE KOHCTUTYIIMOHHOE ITPaBO Ha COOpaHue.

Takum 06pa3zom, Ha HaHHBIM MOMEHT HEINb3sl YTBEPXKIATh, UTO OHJIAMH-
MUTHHTH SIBJISIFOTCS. CAMOCTOSTENILHBIM TOJIMTHYECKHM COoObITHEM. [IpoBo-
JMIMbIe Ha CETOMHSIIHUN AEHb HHTEPHET-COOpaHMUS SIBIISIOTCS JIMIIH HAdallb-
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HBIM DSTalioM B CTaHOBJICHWH HWHCTUTYTa OHJIANH-MaHH(ecTanui, OIHaKO
HEOO0XOJIMMOCTh B MHHUMAJILHOM MPAaBOBOM PETYJIMPOBAHUH MOJUTHYCCKUX
IpaB, peali3yeMbIX B MHTEPHET-IIPOCTPAHCTBE, CYIIECTBYET yKe ceidac.
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